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OF 


: i oft-quoted remark that “a 

.wyer’s fame is writ in water’’ has 
but a limited application to Caleb Cush- 
ing, the American statesman and jurist. 
Cushing’s extended public services and 
the prominent part taken by him as 
senior counsel for the United States at 
the Geneva Arbitration have left some 
impression on the popular mind, even 
at this late day. 

As a lawyer, statesman and linguist 
Cushing was one of the most remarkable 
men of any age; so remarkable that it 
is difficult to give a truthful description 
of the man and his unusual talents with- 
out analmost offensive use of superlatives. 

He was one of the few public men [said Hon. 
William E. Chandler in a discourse delivered 
in 1880 before the Grafton and Coos County 
Bar Association] whose merits have been under- 
estimated rather than over-estimated, and it will 
be many years before this country will see the 
equal of the learned, genial, marvelous Cush- 
ing. 

In addressing the Massachusetts His- 
torical Society in January, 1879, the late 
Charles W. Tuttle, Esq., who was in the 
same law office with Cushing, paid him 
this tribute: — 

Mr. Cushing was endowed with extraordinary 
intellectual powers, with an uncommonly fine 
‘An address delivered before the 
(Mass.) Thursday Club, March 28, 1912. 
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physique, and a vigorous constitution. Exter- 
nally, nature had stamped him as a man of dis- 
tinguished character. Such was the versatility 
of his talents that he could master with equal 
facility any subject. Had he so determined, 
he could have gone down to posterity one of the 
greatest scientists or the greatest philologists 
of the age, as he was a great jurist and states- 
man. His capacity and equally great memory, 
his unwearied industry, his scorn of delight and 
love of laborious days enabled him to conquer 
all knowledge. I know of no subject of intel- 
lectual contemplation that lay outside the range 
of his meditation and study. Like Bacon, he 
took all knowledge for his province. His name 
was already a popular synonym for extensive 
culture and vast erudition when I first heard it 
mentioned. 


An iron constitution, a habit of unre- 
mitting labor, and an _ extraordinary 
memory account for his wonderful gifts. 

Cushing was of striking appearance. 
In person he was tall, handsome and 
athletic; of ruddy complexion, bright, 
dark eyes and an alert vigorous manner 
which impressed all who met him. When 
the old Suffolk County Courthouse was 
taken down, a fine marble bust, believed 
to be of Cushing, was found and is now 
in the Social Law Library in Boston. 

He who now attempts correctly to 
portray the attributes and qualities of 
Caleb Cushing is impressed by the lack 
of authentic information upon the sub- 
ject. No biography of his life has been 
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written and the later day historian must 
search for his material through news- 
paper files, law periodicals and magazine 
articles. From these sources one may 
find valuable expressions of contem- 
porary opinion from which I have 
freely drawn. 

Caleb Cushing was born in Salisbury, 
Mass., January 17, 1800, and entered 
Harvard College at the age of thirteen, 
graduating with high honors in 1817. It 
is worthy of note that on the occasion of 
President Monroe’s visit to Harvard in 
1817, Cushing, although probably the 
youngest in his class, was chosen to 
de’iver the address of welcome. At the 
age of nineteen he became a tutor at 
Harvard in mathematics and natural 
philosophy, a post which he filled for two 
years. In his twenty-third year he was 
admitted to the bar, and at once became 
prominent, although the Essex County 
bar, where he began to practice, con- 
tained many able lawyers, among whom 
were Rufus Choate and Robert Rantoul. 
Cushing later acquired a national repu- 
tation as a lawyer, taking part in many 
important causes. At the Boston Public 
Library may be found a collection of 
his law briefs, which are models of con- 
cise statement, clearness and vigorous 
logic. 

In 1824 he married Caroline E. Wilde, 
daughter of Judge Samuel S. Wilde, of 
the Supreme Judicial Court of Massa- 
chusetts,, and a most accomplished 
woman. Her untimely death in 1832 
deeply affected Cushing, who never 
remarried. 

At the age of twenty-five Cushing had 
become a distinguished figure in the 
politics of Massachusetts, and from that 
age down to his death in 1879, his life 
was full of almost unexampled profes- 
sional and political activities. Six times 
he was sent to the Massachusetts legis- 
lature, and twice was chosen mayor of 
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Newburyport. He was eight years jp 
Congress, minister to China and Spain, 
attorney-general under President Pierce, 
for a brief period upon the Supreme 
Bench of Massachusetts, and took part 
in the war with Mexico from which he 
retired with the rank of General. 
Within the limits of this paper only 
the most important events in ( ushing’s 
extended career can be treated. 


HIS MISSION TO CHINA 


In 1843 Cushing was sent as envoy 
extraordinary and minister _plenipo- 
tentiary to China. This mission was 
at that time an important even: in the 
eyes of the people and press. A squad- 
ron of three vessels was assigned to 
convey Cushing and his suite to China. 
Cushing made elaborate preparations 
for his mission, seeking information from 
all available sources, and among other 
things so mastered the Chinese tongue 
that it was said that not once during his 
stay in China did he require the services 
of an interpreter. 

On Cushing’s departure President 
Tyler gave him a letter written by 
Webster and directed to the Chinese 
Emperor, from which I quote: — 


I, John Tyler, President of the United States 
of America, . . . send you this letter of peace 
and friendship, signed by my own hand. 

I hope your health is good. China is a great 
empire, extending over a great part of the world. 
The Chinese are numerous. You have millions 
and millions of subjects. The twenty-six United 
States are as large as China, although our people 
are not so numerous. The rising sun looks upon 
the great rivers and great mountains of China. 
When he sets he looks upon rivers and mountains 
equally large in the United States. .. . 

Now my words are, that the governments of 
two such great countries should be at peace. 
It is proper, and according to the will of Heaven, 
that they should respect each other, and act 
wisely. I therefore send to your Court, Caleb 
Cushing, one of the wise and learned men of this 
country. On his first arrival in China he will 
inquire for your health. He has then strict 
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orders to go to your great city of Pekin, and 
there to deliver this letter. He will have with 
him secretaries and interpreters. ... Our 
minister, Caleb Cushing, is authorized to make 
a treaty to regulate trade. Let it be just. Let 
there be no unfair advantage on either side. 


This letter was characterized by the 
late Judge Joseph P. Bradley, as “finely 
conceived”’ and ‘‘a most admirable diplo- 
matic paper.”’ 

The vessel carrying Cushing was burnt 
off Gibraltar, but he fortunately escaped, 
saved his papers, and, without waiting 
for further instructions from home, made 
his way to China by way of Egypt and 
India. 

Prior to Cushing’s mission to China, 
lassador had ever treated directly 
with the Chinese Emperor. Cushing 
not only delivered this letter to the 
Emperor in person, but negotiated on 
equal terms with him. 


no aii 


Cushing succeeded in his mission and 
negotiated a treaty which was signed 
July 3d, 1844, by the terms of which 
objects of contraband and monopoly 
became a matter of stipulation between 
the two governments and were not left 
to the Emperor alone; new provision was 
made for trade from port to port; the 
personal dignity of consuls was protected ; 
citizens of the United States were 
allowed to erect houses, magazines, 
churches, cemeteries and hospitals in 
each of the five ports; provision was 
made for the employment of natives to 
teach the language of the Empire; and 
the purchase of books was legalized; the 
vessels of the United States were allowed 
to come and go between the ports of 
China; and for the first time in her 
history direct communication with the 
court of China was provided for. 

Cushing’s mission was one of extreme 
difficulty. China then, if not now, was 


a land of mystery, her language was 
incomprehensible, and she neither de- 
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sired nor welcomed the presence of 
foreigners. 

If Cushing had rendered no other ser- 
vices to his country than the negotiation 
of this treaty, he should be held in grate- 
ful remembrance. 


SERVICES AS ATTORNEY-GENERAL OF 
THE UNITED STATES 


In 1853 Cushing resigned from the 
Supreme Judicial Court of Massachusetts 
to become attorney-general under Pres- 
ident Pierce, a position which he held 
for four years. On assuming this im- 
portant office, Cushing discontinued the 
practice followed by his predecessors 
of arguing private cases before the 
Supreme Court at Washington. Cush- 
ing’s opinions as attorney-general are 
found in volumes six, seven and eight 
of the Opinions of the Attorney-General, 
are frequently cited in textbooks and 
judicial decisions, and include a wide 
range of subjects. When Cushing argued 
the cause of the United States at the 
Geneva Arbitration, he had but to refer 
to his opinions given as attorney-general 
for the law upon which he relied before 
the tribunal of arbitration. 

The opinion of perhaps the greatest 
interest to the layman was the one on 
the validity of the so-called Morton 
Anesthetic Patent, issued to Doctors 
William G. Morton and Charles T. 
Jackson. Rufus Choate had made an 
elaborate argument before Cushing in 
support of the claims of the patentees, 
but Cushing decided that the patent 
was invalid, holding that the natural 
functions either of animate or inanimate 
matters were not patentable and that 
the employment of anesthetic agents 
was not a recent discovery, but a uni- 
versal fact coeval with historic know- 
ledge, citing in support of this conclusion 
Pliny, Dioscorides and other ancient 
writers. The reader wonders at the 
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wealth of learning displayed by Cushing 
and will be amply repaid by a careful 
study of the entire opinion. 


HIS SERVICE AT THE GENEVA 
ARBITRATION 


I desire to speak with some detail of 
the great service Cushing rendered to 
the United States at the Geneva Arbitra- 
tion. When our Civil War was ended, 
the people of the North, who had spent 
countless treasures in money and blood 
to maintain the Union, felt intense in- 
dignation towards Great Britain. We 
believed that Great Britain had been 
under an obligation to maintain neutral- 
itv, a duty imposed on her by the law 
of nations; and that she had violated 
this obligation by suffering her ports to 
become the arsenal and the navy yard 
of the Confederates, and we further con- 
tended that the Confederate cruisers, 
which had destroyed our shipping, could 
never have taken and held the sea but 
for the gross negligence of the British 
Government, and that by the latter’s 
premature recognition of the belligerency 
of the Confederates and her aid subse- 
quently furnished in the British ports 
the war had been greatly prolonged. 

Our feeling towards England 
typified by Lowell in this verse from the 
“Biglow papers’’: — 


was 


You wonder why we're hot, John, 
Your mark wus on the guns; 
The neutral guns that shot, John, 

Our brothers an’ our sons. 


The feeling of England and her press, 
was and for some years had been one of 
distinct hostility to the North. Thus 
the London Times spoke of us as a 
“degenerate people,” while Punch waxed 
funny and referred to us as ‘‘the Untied 
States.”” Lord Russell in 1862 had 
notified Mr. Adams that England de- 
clined to make reparation for the captures 
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made by the Alabama or to arbitrate the 
question, while in September oi 1865 
he wrote Gladstone that England would 
be disgraced forever if the claim of the 
United States was left to arbitration and 
that he thought paying twenty iillion 
pounds would be far preferable. 

The unspeakable calamity «of war 
between these two great English speak- 
ing nations was imminent. | lappily 
the differences between the two coun- 
tries were submitted to arbiiration, 
The agreement to arbitrate, { rmerly 
called the Treaty of Washingtcn, and 
entered into on the eighth day o' May, 
1871, provided that the claims of the 
United States should be referred to five 
arbitrators, one appointed by the Presi- 
dent of the United States, one by Great 
Britain, one by the King of Italy, one by 
the President of the Swiss Confederation 
and one by the Emperor of Brazil. 

It is not generally known that Cush- 
ing rendered a most important service 
in bringing about the arbitration. Cush- 


ing was sincerely desirous of peace, and 
through his acquaintance with Sir John 
Rose arranged a meeting between Secre- 
tary Hamilton Fish and Rose, at which 


was when various 
tentative propositions for arbitration 
were discussed. To Caleb Cushing is 
due no small credit that a treaty of arbi- 
tration was made, and that through the 
instrumentality of such a treaty war 
with England was avoided. 

The five arbitrators were promptly 
appointed, the United States sclecting 
Mr. Charles Francis Adams; _ Great 
Britain, the Lord Chief Justice of the 
Court of Queen’s Bench, Sir Alexander 
Cockburn; the King of Italy, Count 
Frederick Sclopis; the Emperor of Bra- 
zil, the Baron d’Itajuba; and_ the 
President of the Swiss Confederation, 
Jacob Staempfli. 

In accordance with the terms of the 


Cushing present, 
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treaty the arbitrators met at Geneva, 
the capital of the Swiss Confederation. 
It was most fit and proper, as Cushing 
later declared, to select Switzerland, 
preeminently the land of neutrality, as 
the country, and Geneva as the city in 
which to hold the sessions of the 
tribunal. 

The counsel for the United States 
Caleb Cushing, then in his seventy- 
second year, William M. Evarts, and 
Morrison R. Waite, and for Great 
Britain, Sir Roundell Palmer, the leader 
of the English bar, later created Earl 
of Selbourne and twice Lord Chancellor 
Gladstone, Montague Bernard, 
and Lord Tenterden. 

The arbitrators from Italy, Switzer- 
ind Brazil could read but not 
understand spoken English. ‘Great 
was their surprise and pleasure,’’ says 
Mr. Ss. Arthur Bent, a former member 
of this club, who was at Geneva during 
the arbitration and knew Cushing in- 
timately, “when General Cushing ad- 
dressed them in French. It gave our 
an advantage which contributed 
largely to our success. Equally impor- 
tant, | understand, was the ability of 
Mr. Evarts and Mr. Cushing to think 
upon their feet. Admiralty law was a 
branch of the science unknown to the 
Chief Justice. When he ventured into 
that field he was met by the extempo- 
raneous argument of both the lawyers 
mentioned and retired sine gloria.” 

The success of the American case was 
largely due to the careful work of prepa- 
ration by its counsel, again illustrating 
the truth so familiar to lawyers, that as a 
rule cases are won or lost by the prepara- 
tion or the want of it before the trial 
in court. 


were 


unde: 


land 


side 


So completely had Cushing mastered 
his case that during the sessions of the 
tribunal he was able to take part in 
social functions and to read a large 
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amount of both light and solid litera- 
ture. 
To quote further from Mr. Bent: 


It was commonly said of him that he spent 
his mornings in Court and employed his after- 
noons in reading French novels. This was 
merely a way of saying that he knew his case. 
He was not obliged, like Cockburn, to lock him- 
self up in order to study a case with which he was 
unfamiliar. 


No one, even at this late date,can read 
the statement of the American case and 
the arguments of its counsel in its 
support without pride and admiration 
for the forensic skill, the legal acumen 
and the convincing logic ‘which char- 
acterized the American argument. 

Space does not permit me even to 
summarize this argument, but any stu- 
dent of law may read with profit the 
entire voluminous volumes containing 
the case, counter case and arguments 
of the respective parties. 

On the seventh day of August, 1872, 
Mr. Cushing made the closing argument 
for the United States in reply to Sir 
Roundell Palmer, England’s leading 
counsel. This argument, a most bril- 
liant forensic effort, was delivered in 
French spoken with a fluency and accu- 
racy which astonished his hearers. 

When we recall that the arbitrators 
for Braxil, Italy and Switzerland did not 
understand English, it will be seen how 
great an advantage Mr. Cushing’s lin- 
guistic accomplishments gave to the 
United States. 

F. W. Hackett, Esq., of the Wash- 
ington bar and Cushing’s private secre- 
tary at Geneva, says of the preparation 
and delivery of Mr. Cushing’s reply : — 


It is not too much to say that there was no 
American lawyer living who could surpass Mr. 
Cushing in fitness for this duty. In the field 
of public law, no less that of familiarity with 
diplomatic precedents, he stood almost without 


a rival. Though past threescore years and ten, 
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his vigor of intellect and body continued unim- 
paired. Mr. Cushing’s capacity for work was, 
as his secretary had frequent occasion to know, 
practically without limit. He therefore hailed 
with delight the opportunity now offered for a 
passage-at-arms with the famous leader of the 
English bar. 

That Mr. Cushing improved the opportunity 
to the utmost will be the verdict, I think, of 
every lawyer who turns to the Reply Argument 
of August 7, 1872, and reads it, even only in 
part. Mr. Cushing dictated this argument to 
me in French, almost word for word as it now 
reads. It is a singularly able paper. It says 
just what ought to be said. There is not in it 
a superfluous sentence. The compactness of 
the reasoning, the rapidity of movement from 
one topic to the other (a quality which adds to 
the force of a style in itself animated) and the 
tone of confidence displayed throughout com- 
bine to render the reply a signal example of a 
triumph in forensic encounter. 


Count Sclopis, the Italian arbitrator, 
was greatly impressed with this argu- 
ment, and during its delivery interrupted 
Cushing with a question in the Italian 
tongue. Cushing answered in Italian. 
Lord Chief Justice Cockburn, not under- 
standing Italian, objected to this col- 
loquy, whereupon Cushing stated that, 
the arbitrator having addressed him in 
Italian, it seemed to him only courtesy 
to reply in the same language, but for 
the convenience of the Lord Chief Jus- 
tice he would forthwith prepare a trans- 
lation in English of the colloquy and 
present it to him by nine o'clock the 
following morning, and while he was 
aware that French was the official 
language of the tribunal, he was willing 
that the argument thereafter should be 
continued in any language which the 
Lord Chief Justice might select, Chinese 
not excepted. 

Some years later his junior, Mr. 
Waite, then Mr. Chief Justice Waite, 
thus spoke of Cushing : — 

It was my fortune to be associated with Mr. 


Cushing before the Tribunal of Arbitration at 
Geneva, and I should be false to my own feel- 
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ings if I failed to record an expression of gratitude 
for the kindness and encouragement I received 
at his hands during all the time we were thus 
together. He was always just towards his 
juniors, and on that occasion he laid open his 
vast storehouse of knowledge for the free use of 
all. While assuming that our success would be 
his, he was willing that his should be ours, 
He knew that much encouragement can lighten 
the burden of labor, and never failed io give it 
when the opportunity was offered. \Vhatever 
he may have been to others, to us who were 
with him at Geneva, he will be remembered as a 
wise and prudent counselor and a faithful friend, 


In a letter written after Cushing's 
death, Hamilton Fish thus refers to 
Cushing’s closing argument : — 

His argument before the Tribunal, celivered 
in a language understood by and familiar to 
each of the arbitrators, especially the three not 
named by either of the parties litigant, brought 
the facts and law on which rested the American 
case to the intelligence of the entire court. 
For this service, for many other great services, I 
join most cordially with you in the tribute of 
honor, high honor, to the memory of Caleb 
Cushing. 

On the 14th day of September, 1872, 
in accordance with a previous announce- 
ment to that effect, the decision of the 
arbitrators was made. At the ap- 
pointed time the court room was crowded 
with distinguished personages and repre- 
sentatives of the press from almost all 
parts of the world. 

A newspaper correspondent thus re- 
ferred to the counsel for the United 
States: — 


Caleb Cushing with that dark, gypsy gleam 
and a flash of triumph in his luminous eyes; 
Waite, a modest lawyer from Ohio, little dream- 
ing of the supreme honor that was soon to come 
to him; Evarts with his medieval features, 
calmly observant. 


The same correspondent’s allusion to 
Lord Chief Justice Cockburn is worthy 
of reproduction: — 


Cockburn was a handsome man; stately, a 
haughty, clear limned face, a character deeply 
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written. He was very angry.... I stood 
beside his chair, and remember his magnificent 
scowl as he glared over the assemblage. 

The scene is thus described by 
Cushing: — 

The day was beautiful; the scene imposing 
and impressive. But the British 
Sir Alexander Cockburn, remained unaccount- 
bsent, while curiosity grew into impatience, 
and inipatience into apprehension, until long 
after the prescribed hour of meeting, when the 
British arbitrator finally made his appearance. 


arbitrator, 


ably a 


It is impossible that any one of the persons 
on that occasion should ever lose the 


ion of the moral grandeur of the scene, 
1 


present 
impré 
where the actual rendition of arbitral judgment 
on the claims of the United States against Great 
Britain bore witness to the general magnanimity 
of two of the greatest nations of the world in 
resorting to peaceful reason as the arbiter of 
grave national differences, in the place of indul- 
ging in baneful resentments of the vulgar ambi- 
tion of war. This emotion was visible on almost 
every countenance, and was manifested by the 
exchange of amicable salutations appropriate 
to the separation of so many persons who month 
after month had been seated side by side as 
members of the Tribunal, or as agents and 
counsec! of the two governments; for even the 
adverse agents and counsel had contended with 
courteous weapons, and had not, on either side, 
departed, intentionally or consciously, from the 
respect due to themselves, to one another, and 
to their respective governments. 

By the terms of the decision, as ren- 
dered, the United States was awarded 
the sum of $15,500,000, payable in gold. 

After the decision Cushing declared 
in private conversation that it was the 
first time in history that a great nation 
had ever been indicted, convicted and 
fined fifteen million dollars. 

It was no perfunctory compliment on 
the part of President Grant when he 
took occasion to express to counsel repre- 
senting the United States his 
thanks and high appreciation of the great 
ability, learning, labor and devotion to the inter- 
ests, the dignity and honor of the nation, which 
each in his appointed sphere has made most 
conducive to the very satisfactory result which 
has been reached. , 


In this generation, when the public 
mind credits the legal profession with 
a highly developed commercial instinct, 
it is worthy of note that for Cushing’s 
monumental services extending over a 
year and one half, a large part of which 
was spent abroad, he received the very 
moderate fee of $10,000. 

Before leaving Geneva, Sir Roundell 
Palmer, who was a most versatile man 
and a distinguished hymnologist, wrote 
some verses, a rather ill-natured jeu 
d’ esprit, from which I quote: — 

GENEVA 
In the city of noises where Freedom rejoices 
All through the long summer to drive away 
sleep, 
There is played the new drama, ‘tis called 
“Alabama,” 

Or, ‘“‘How the World’s Peace Arbitration shall 

keep.” 


Whether feeble or strong, the play’s certainly 
long, 
And the actors are numerous, some great and 
some small: 
I will run through them lightly, and sketch very 
slightly, , 
Under signs of dumb letters, the features of all. 


A stands for a cool and long-headed man, 
Now judge of the claims which himself first 
began.” 
B does double duty: Now Solon the Sage * 
Now Thersites, uncivilest scribe of his age.‘ 
C comes in like Cerberus, gentlemen three, 
All at once, very different (as soon you will 
see). 
One presents the ‘great judge; ‘tis impatience 
of wrong 
Which kindles such scorn from his eloquent 
tongue.® 
One’s the militant lawyer, as sharp as a knife, 
Who loves to spice strongly the cauldron of strife.® 
And one’s the dissector of monstrous demands, 
Still swarming like hydras, though scotched 
by his hands.’ 


2 Adams. 

3 Bernard. 

* Beaman. 

5 Cockburn. 
® Cushing. 

7 Cohen. 
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D, master of dodges, would jockey old scratch; 

For acuteness of practice, you'll ne’er find his 
match.’ 

E, keen but high-minded, would courteous 
have been, 

If his name were not written too others be- 
tween.® 


I sits on the judgment seat; if not profound; 

He’s a good and true gentleman, honest and 
sound.” 

P’s arguments always come after the judgment." 

First the President comes — (only Latin can do 
him) 

Persona verbosa et grandis, ‘“‘bow to him. 

Then a judge of dark countenance, swarthy and 
stern, 

Strong of will (but with some jurisprudence to 
learn). 
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X, Y, and Z all to stage properties fall; 
Cases, Counter Cases, Summaries; 
Arguments, and such like mummeries, 
Books of International Law, 

Infinite in number, 

Which our weary shelves encumber; 
Who in the world ever saw 

Such heaps of useless lumber? 


SERVICES AS MINISTER TO SPAIN 


At the conclusion of the arbitration 
Cushing returned to the United States 
with the intention of resuming his law 
practice. But the so-called ‘“Virginius 
affair’ had severely strained the rela- 
tions between this country and Spain. 
The Virginius, a vessel sailing under 
the American flag, was captured by a 
Spanish war vessel in 1873, and its 
captain and fifty-five of its crew were 
hanged by order of a summary drumhead 
court-martial. Of the persons executed, 
nine were Americans. The affair nearly 
brought on war between Spain and the 
United States, and excited our people 
almost as much as did the blowing up 
of the Maine twenty-five years later. 


* Davis. 

” Evarts. 

1° Itajuba. 
1 Palmer. 

12 Sclopis. 

13 Staempfili. 


Again our government called upon 
Cushing for public service. He was 
then in his seventy-fourth year «nd had 
earned retirement from public duties, 
but he accepted the call and \ent to 
Spain as our minister plenipot ntiary, 

It is said that the Imperial Court of 
Spain were amazed to hear Cushing, the 
courtly American, speak Spani+h with 
the ease and accuracy of the best ‘spanish 
scholars, an accomplishment rarely to 
be found among the ambassador: of the 
great European. governments. 

On his arrival at Madrid, ‘ ushing 
handled the delicate situation with rare 
diplomatic skill, and, althoug!: such 
authorities upon international ‘aw as 
Wheaton and Dana justified Spain's 
action in seizing the Vuirginius and 
executing its crew, he brought about a 
settlement, by the terms of which our 
flag was saluted and a satisiactory 
indemnity paid. 

Upon his return from Spain he took 
up his residence in his beloved Newbury- 
port, ‘the city which,” in the words of 
Attorney-General Devens, ‘‘had loved 
and honored him in his youth, his man- 
hood and his maturer years.”” . . . “The 
anchor of the storm-worn ship was to 
fall where first its pennant had fluttered 
in the breeze.” And there, at his old 
home, surrounded by loving relatives 
and friends, he went to his final rest on 
the second day of January, 1879. 

A study of the characteristics of such 
a man as Caleb Cushing should be in- 
teresting and instructive. He is de- 
scribed as simple and unaffected in 
manner, and indifferent to money and 
dress, while his disposition to respond 
to every appeal endeared him to all. 

His personal integrity was unchal- 
lenged, his professional conduct was 
stainless, and no scandal marred his 
private life. In’religion he was attached 
to the ‘‘Presbyterian Remnant.” 
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His industry was “‘beyond that of any 
man | ever knew,” once declared Rufus 
Choate. Members of the Massachu- 
setts Bar are familiar with many in- 
stances of his indomitable industry. 
Thus, on his appointment in 1852 to the 
Supreme Judicial Court of Massachu- 
setts he read and analyzed in nineteen 
days the decisions then rendered and 
embracing fifty-one volumes of the 
Massachusetts Reports. And it is said 
that, ater the argument of an intricate 


case before the full bench each justice 
was disturbed over the thought that 
the chicf justice might assign to him the 


preparation of the opinion. The case 


igned to Cushing, who in two 


was as 
or three days handed in his opinion as a 
matter of course, having worked unin- 


terrupiedly for two or three days with- 
out taking off his clothes. 

Chicf Justice Shaw is reported to 
have remarked that when Cushing was 
appointed to the bench, the judges did 
not know what to do with him, and 
when he resigned, how to get along 
without him. 

Charles Sumner once declared that 
he “never met, at home or abroad, one 
so full of knowledge as Caleb Cushing.” 
No subject seemed to be beyond his 
range, and no question of law or states- 
manship found him unprepared to 
answer. In the field of international 
law Cushing had no equal. 

Choate and Cushing were frequently 
opposed to each other in court, and 
each had a high regard for the abilities 
of the other. The story is told that a 
case in which they were opposed was 
continued because each was afraid of 
the other. An acquaintance, under- 
standing the situation, inquired why the 
case was not tried. Cushing replied, 
“It is warm weather, I don’t want to 
hurry, and besides I am afraid of 
Choate’s with the 


influence jury.” 


Choate answered, ‘I am pressed with 
business and can afford to let this case 
stand over. Then, I admit, I am 
afraid of Cushing’s overwhelming knowl- 
edge of the law.” 

He possessed a fine library, which 
contained a most complete collection 
of books on international law, and em- 
braced nearly all of the authoritative 
works in French, Spanish, German and 
English. Another feature of this library 
was the large number of books in the 
Spanish language, while his collection 
of books in Chinese was probably the 
largest in the United States. Among 
the latter books were Kang Hi’s dic- 
tionary in thirty-two volumes, the offi- 
cial lexicon of the empire, compiled by 
a literary committee of twenty-seven of 
the most illustrious savans of Pekin. 

He was a great reader of romantic 
literature. But ‘‘his favorite relaxation,” 
says Ben Perley Poore, “was at the 
social board, and fortunate was the 
host who was able to count Mr. Cush- 
ing as his guest at a dinner party. His 
inexhaustible magazine of incident and 
anecdote concerning remarkable per- 
sons and events, his thorough acquaint- 
ance with the prominent questions of 
the day on each shore of the Atlantic 
and of the Pacific, his keen wit and 
sparkling epigrams never failed to fasci- 
nate those who sat at the same table 
with him. Senator Sumner in the last 
years of his life became devotedly 
attached to Mr. Cushing and frequently 
invited him to his dinner parties. The 
sonorous sentences of the senator were 
illuminated by the brilliant comments 
of his guest, which reminded the for- 
tunate hearers of the successive dis- 
charges of a Roman candle.” 

Cushing possessed the gift of clear 
statement and a way of putting things 
which held the attention of his audience. 
In an argument before the Massachu- 
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setts Supreme Court in answer to a 
claim that a certain situation was 
an impossibility, Cushing exclaimed, ‘‘An 
impossibility! Your Honors! What is 
an impossibility? It is the greatest of 
all possible facts.” 

In 1877 Cushing’s class at Harvard 
had its sixtieth anniversary. Of the 
eighty-one who entered in 1813, sixty- 
seven were graduated, of whom four- 
teen were present at the reunion. The 
average age of those present was eighty- 
one. 

“Cushing,” wrote a classmate, in 
speaking of this reunion, ‘“‘was the life 
of the party and charmed all.” 

Cushing was a Democrat, knew Jeffer- 
son Davis and other Southern leaders, 
and had presided over the stormy Demo- 
cratic National Convention of 1860, an 
undertaking which, it is said, makes 
large demands upon the physical and 
mental equipment of the presiding officer. 
On constitutional grounds he opposed 
the abolition of slavery, although per- 
sonally objecting to slavery, and he 
clearly foresaw that the abolition of 
slavery meant civil war or a severance 
of the United States. 
and his advocacy of Democratic prin- 
ciples aroused bitter resentment and 
The abolitionists never 


This opposition 


harsh criticism. 
forgave him (with some notable excep- 
tions like Charles Sumner) and the press 
attacked him with marked severity and 
with as much injustice as it had assailed 
Chief Justice Taney after the “Dred 
Scott”’ decision. 

The story may be mythical, but it 
illustrates the bitterness of political feel- 
ing sixty years ago. It is said that a 
certain Bostonian once held with Edwin 
P. Whipple the following colloquy : — 

“Don’t you think Daniel Webster 
was a great man?” 

“O, yes — really a great man.”’ 

“But don’t you believe he was the 
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greatest man that has appeared on 


earth since Jesus Christ?” 

“Well, no —I couldn’t say quite go 
much as that.” 

“Then you are a d——d abolitionist.” 

‘Constantly misrepresented and often 
of his 


admirers, “‘the language of Kine Henry 


misunderstood,’ declared one 
to Cardinal Wolsey might have been 
appropriately addressed to Mr. Cush- 
ing.” 
You have many enemies that know not 
Why they are so, but, like to village curs, 
Bark when their fellows do. 


A typical instance of the injustice 
done him may be given. In 1860, at the 
request of the members of the Supreme 
Court of the United States, Cushing 
went to Charleston, South Carolina, to 
make an earnest effort to preserve the 
Union. 
represented by the press,’’ declared Gen- 
eral Butler, ‘‘and it was charged and 
believed that he went to South Carolina 
to give advice in the interests of the 
rebellion.” 

Cushing’s patriotism and devotion to 
the Union cause cannot fairly be doubted. 
On April 24, 1861, at a flag raising at 
Newburyport, he made a patriotic speech 
in which he stated: — 


“This patriotic act was mis- 


I have before me the question which divides 
friend from friend, brother from brother, and 
sometimes arrays them in hostile camp. What, 
I ask, is the dictate of duty. Shall we retire 
in safe seclusion in a foreign country like Hyde, 
or remain to affront the perils of our lot like 
Falkland or Vane? The latter course, if not the 
safer one, is at any rate the more courageous, 
and I choose so to act. I am a citizen of the 
United States, owing allegiance to the country 
and bound to support its government, and shall 
do so. I ama son of Massachusetts, attached 
to her by the ties of birth and affection, from 
which neither friend nor foe shall sever me. | 
will yield to no man in faithfulness to the 
Union or in zeal for the maintenance of the 
laws, and to that end I am prepared, if occasion 
calls for it, to testify to my sense of public 
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duty by entering the field again at the com- 
mand of the Commonwealth or of the Union. 


On April 25, 1861, Cushing wrote to 
Governor Andrew: — 


I beg leave to tender myself to you in any 
capacity, however humble, in which it may be 
possible for me to contribute to the public 
weal in the present critical emergency. I have 
no desire to survive the overthrow of the United 
States. I am ready for any sacrifice to avert 
such a catastrophe, and I ask only to be per- 
mitted to lay down my life in the service of the 
commonwealth or of the United States. 


Governor Andrew declined the offer, 
stating that there was “no place in 
camp or council’ for Caleb Cushing. 

It seems almost incredible that Gov- 
ernor Andrew should have made this 
reply, which is admitted to be unjust by 
Mr. Pearson, in his life of Andrew. 
Cushing’s natural resentment was re- 
lieved by the treatment received by him 
from President Lincoln and his Cabinet. 
He whom Governor Andrew had de- 
clared to be unfit for a place in camp or 
council in Massachusetts was summoned 
to the capital of the nation, to deal with 
the larger problems of state and to act 
as the confidential adviser of Lincoln 
and Seward, who constantly consulted 
him upon delicate and difficult questions 
of international law. Lincoln appointed 
him brigadier-general, but the appoint- 
ment was not confirmed, owing, it is 
said, to the opposition of friends of 
Governor Andrew, who declared that 
Cushing’s confirmation would be a reflec- 
tion on the Governor. 

Senator Henry L. Dawes thus speaks 
of Cushing’s services during the war: — 


He was the confidential adviser to the different 
administrations, and in the most critical times 
through which the Government was passing, his 
services were invaluable; their history is yet to 
be written. Like Baron Stockmar, aiding the 
different ministries to the young Queen of Great 
Britain, he guided men in authority through 
crises and out of embarrassing complications 
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with wonderful skill. Thus did he illustrate in 
every position he filled the sure test of greatness. 


Cushing’s intimate relations with both 
Democratic and Republican administra- 
tions made him the subject of charges of 
political insincerity to which Cushing 
made this reply: — 


It is said, also, that other hypocritical persons 
impute to me tolerance for men of different shades 
of opinion regarding the political theories of the 
moment. Be it so. On the high road of pub- 
lic life are strewn broadcast the fragments of 
party doctrines, shattered by overstrain, like 
the dead mules and broken down wagons of 
advancing and retreating armies. Theories of 
mathematical precision are good in books of 
geometry, but not in the conduct of great 
affairs. Men of action are the masters, not the 
slaves, of doctrine. What the world : needs, 
demands and will have is more practical states- 
manship, and less exclusiveness of doctrine. 


The truth seems to be that Cushing 
placed country above party. 

After the Senate had refused to con- 
firm the nomination of George H. Wil- 
liams as Chief Justice of the Supreme 
Court of the United States, because of 
his alleged incompetency, Cushing, then 
in his seventy-fourth year, was named by 
President Grant for that high office. 
Opposition arose to his confirmation, 
based principally upon political con- 
siderations and coming largely from the 
abolition element of the Republican 
party. General Butler thus states the 
grounds urged against his confirmation :— 

Opposition arose to the nomination in the 
Senate, led by a senator from the Pacific slope, 
who had formerly as a boy been a printer in a 
newspaper office in Newburyport, and held 
some grievance. The sole ground of opposition 
was the fact that Mr. Cushing early in the 
Spring of 1861, had written a harmless letter 
of introduction of a former clerk in his office, 
who belonged in the South and was going back 
there, to the President of the Confederate 
States. This letter if it had been published 
when it was written, would never have caused a 
passing thought; but Mr. Cushing, sensitive to 
any ground for opposition, wrote to the Presi- 
dent to withdraw his name, which was done. 





556 


Cushing was deeply hurt, but had 
consolation in the support of men like 
Charles Sumner, who went on record as 
saying : — 

“T have absolute confidence in Caleb 
Cushing.” And yet Cushing had strongly 
opposed Sumner when a candidate for 
the United States Senate in 1851, char- 
acterizing him as a “one-idealed aboli- 
tionist.”’ 

In his address before the Grafton & 
Coos Bar Association, from which I 
have already quoted, Mr. Chandler 
said: — 

I shall always deeply mourn because the 
jurist best fitted of all to adorn the chief-justice- 
ship of the United States, and who was actually 
nominated for the position, was most foolishly 
and without reason denied a confirmation by 
the Senate, and the nation thus deprived of the 
services at that exalted post of the one person 
whose legal training, wide learning, keen sense 
of justice, and great capacity for full investiga- 
tion and wise and impartial decision, would have 
made for him, if his life had been long spared, 
the equal of the great John Marshall. 


Had this nomination been made thirty 
years later, it would probably have been 
confirmed. 

The name of Williams being rejected 
and that of Cushing withdrawn, the 
nomination fell, as the late Judge Hoar 
wittily remarked, ‘‘to that favorite of 
the law, an innocent third party,” 
Morrison R. Waite of Ohio, Mr. Cush- 
ing’s junior at Geneva. 

What ought to be our judgment of 
Cushing as a man, and as a lawyer? 

The most trustworthy evidence on 
which to base a sound judgment of his 
eminence, worth and integrity as a law- 
yer is the testimony of his professional 
brethren whom he met in the fierce 
contests at the bar; and the best evi- 
dence of his uprightness and worth as a 
citizen is the testimony of his fellow 
townsmen and neighbors among whom 
the greater part of his life was spent. 
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The bar of the United States Supreme 

Court met in Washington on January 10, 
1879, to honor Cushing’s memory. Lead- 
ng lawyers from different parts of the 
United States were in attendance, and 
William M. Evarts of New York pre. 
sided. A committee on resolutions was 
appointed, which included Attorney. 
General Charles Devens and Roscoe 
Conkling. In concluding an address of 
discriminating eulogy, Attorney-General 
Devens presented the following resolu- 
tion: — 

Resolved, That while the memory of Caleb 
Cushing deserves to be cherished as a citizen 
and a soldier, as a scholar and a historian, asa 
statesman and a diplomatist, the bar desires to 
especially remember him today as a wise legis- 
lator, as an accomplished publicist, and as a pro- 
found and learned lawyer, whose services in all 
these capacities have been most honorable to 
himself and most valuable to the Republic. 


Speaking through Mr. Chief Justice 
Waite, the Court accepted the resolution 
“with cordial approval,” the Chief 
Justice stating that the resolution and 
theremarks by Attorney-General Devens 
were “no more than was due to the 
occasion.”’ 

There is not the slightest reason to 
doubt either the competency of these 
distinguished lawyers to sit in accurate 
judgment upon Caleb Cushing's char- 
acter as a lawyer, statesman, and citizen, 
or the sincerity or honesty of their judg- 
ment as expressed in a resolution entered 
upon the records of the court for the 
benefit of posterity. 

At this meeting of the Supreme Court 
bar Mr. Albert Pike, a prominent law- 
yer, delivered a eulogy from which ! 
quote: — 

Cushing served the country and his other 
clients faithfully and fearlessly. Nor did any 
reproach through him ever come upon the 
profession; for he never forgot either its duties, 


proprieties, amenities or courtesies. 
He was a man, ambitious no doubt, not rt 
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jecting honors and stations in this courtly and 
splendid world, but descending to no low arts 
to obtain honors; one not of haughty carriage, 
nor who puts slights upon other men esteemed 
below him; a man of no pomp nor pretense, of 
grave simplicity, of an ancient freedom and 
integrity of mind. 

I was, a little while ago, in the old town by 
the river Merrimac, where his home was all his 
life, and there heard him spoken of by many, 
old and young, and by all not only with pride 
but with affection; and, after all, to whatever 
heights of honor one may climb, and however 
widely soever his name may be known and 
honorably mentioned, it is the good opinion 
and the good word of those among whom his 
life or the greater part of it is spent, of his fellow 
townsmen and his neighbors, that are the truest 
testimony of his desert, and the most to be 
valued praise wherewith he can be crowned. 


Charles Levi Woodbury, in a letter 
written October 1, 1879, expressed 
similar views: — 


I regard as one of the most pleasing and im- 
pressive incidents of his political career the 
warm affection and esteem he received from the 
citizens of Newburyport. Without regard to 
party politics, time and again they sent him to 
the legislature because they believed his experi- 
ence, judgment and knowledge were more im- 
portant than his political affiliations. It is 
honorable to their independence as it is also 
creditable to his uprightness and integrity, that 
such rare evidence of good citizenship on the 
part of constituents and of agent should be 
furnished in Newburyport. 


Cushing was esteemed by Newbury- 
port as few citizens of any municipality 
have ever been esteemed. She de- 
lighted to honor him, sent him six times 
to the legislature, twice to the Senate, 
twice elected him Mayor, and at his 
death held elaborate memorial services 
in his honor. 

Indeed he was always understood and 
appreciated by Newburyport, where he 
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was “the first citizen.” If any com- 
munity was qualified to sit in judgment 
upon his worth and integrity as a man 
and citizen it was the city of Newbury- 
port. It is convincing evidence of the 
rectitude of his life and character that 
during his long, eventful and stormy 
career, in which political animosities 
found free expression, he was held in 
such high honor and esteem by his fellow 
townsmen, regardless of their political 
affiliations. 

Cushing, being human, undoubtedly 
had his faults. He had ambition, “that 
infirmity of great minds,” if that be a 
fault. But it is our duty to make a 
just estimate of the man and of his best 
traits. I say his best traits, for I be- 
lieve, as was said of John Wells, a justice 
of the Supreme Judicial Court, in a 
memorial address delivered before this 
club, that ‘‘Every one should be meas- 
ured by his best traits,” and the only 
judgment ‘‘we are entitled to pass upon 
another is based upon his life’s best fruit. 
If a tree yields but one perfect pear, we 
know that represents its capability, and 
that under proper conditions of soil and 
temperature and light it would produce 
all perfect pears.’’ Cushing was great 
in intellect and character and rendered 
services invaluable to his country. 

He received his death summons like 
a philosopher, and was buried at New- 
buryport by the side of his beloved wife. 
A modest headstone bearing this in- 
scription marks his grave: — 

In memory of 
Caleb Cushing, 
Son of John N. and Lydia Dow Cushing, 
Born in Salisbury, 
January 17, 1800; 
Died in Newburyport, 
January 2, 1879. 








Petition in Equity 
By R.H. 


RESPASS quare clausum is the tort 
For which I bring this bill in equity. 
The close that you have broken is my heart. 
The grass you’ve trampled down so thoughtlessly 
Is Hope. Of what? Ah me! I cannot tell 
In stilted antique legal verbiage 
Nor limping verse; and yet you know as well 
As if ’twere writ in full upon this page, 
How I had hoped my love for you might meet 
Some answering love or pity at the least. 
You could so easily make my lot sweet! 
A crumb of love would be to me a feast! 





Wherefore, I pray the court that it decree 
Specific reparation unto me. 
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“GOVERNMENT BY JUDICIARY” 


The Supreme Court and the Constitution. By 
Charles A. Beard, Associate Professor of Politics 
in Columbia University. Macmillan Co., New 
York. Pp. 127. ($1 met.) 


Power of Federal Judiciary over Legislation: 
Its Origin; the Power to Set Aside Laws; Bound- 
aries of the Power; Judicial Independence; Exist- 
ing Evils and Remedies. By J. Hampden Dough- 
erty, author of The Electoral System of the United 
States. G. P. Putnam’s Sons, New York and 
London. Pp. 117+ index. 


HAT the founders of the republic 

: intended this government to be 
one of laws and not of men, that in 
accordance with this purpose they con- 
templated the powers of Congress being 
limited by the written Constitution, and 
that the doctrine of Marbury v. Madison 
was not an innovation but the affirm- 
ance of a principle early adopted, seem 
to most people fairly sound propositions. 
Nevertheless the cry of usurpation is 
often raised. If there is anything at all 


of Books 


in the argument that the framers of the 
Constitution did not intend to give the 
judiciary the power to declare statutes 
unconstitutional, the historical evidence 
should be readily accessible, and when 
the proponents of the usurpation doc- 
trine are unable to produce the evidence 
their case falls to the ground. Our 
faith in the doctrine of Marbury v. 
Madison as the legitimate offspring of 
the Constitution becomes, however, 
something more than a matter of unre- 
butted presumption when an impartial 
investigator, whose only interest is in 
ascertaining the truth, comes forward 
with positive proofs that appear to be 
conclusive. Professor Beard’s book s0 





squarely and effectively disposes of the : 


question that it may help to silence 
discussion of what will be more likely 
henceforth to be regarded a fruitless 
theme. 
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Professor Beard’s little book is based 
upon an article of his in the Political 
Science Quarterly for March, 1912, of 
which it is enlargement considerably 
lengthened by quotation. The article 
may have been first called forth by 
L. B. Boudin’s paper on “Government 
by Judiciary” in the same journal 
(v. 26, p. 238, June, 1911; 23 Green 
Bag 426). This was the ablest argu- 
ment in favor of the doctrine of usurpa- 
tion that had appeared for some time. 
Most writers on the subject, at the 
present day, agree with Professor Beard. 
Facts brought out, for example, by James 
B. McDonough (46 American Law Re- 
view 45, Jan—Feb. 1912), by Charles H. 
Burr (60 Univ. of Pa. Law Review 624, 
June 1912), and by J. Hampden 
Dougherty in his recent book, ought 
to clinch Professor Beard’s argument, 
so that future debate involving historical 
premises may be drawn into more profit- 
able fields. The question for historical 
students now becomes not that whether 
the framers of the Constitution intended 
to give the judiciary the power of de- 
claring statutes null and void, but 
whether they contemplated the more 
extreme forms of the exercise of that 
power of which we have had examples 
in recent years. There is also the inter- 
esting phase to be considered of state 
constitutional history, and of the 
development of the doctrine of judicial 
nullification of statutes in the states. 

Mr. Dougherty has collected a weighty 
mass of historical evidence which leaves 
nothing of the argument that the 
framers of the Constitution did not 
intend to give the federal judiciary the 
power to set aside statutes. At the 
same time, he is not an extreme partisan 
of a wide judicial discretion knowing no 
limitations. On the contrary, he realizes 
the existing evils, and proposes sensible 
remedies for them. He thus urges that 
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no law should be set aside as uncon- 
stitutional unless plainly and palpably 
so, and remarks that a law does not 
respond to this test when the court is 
seriously divided regarding it. He also 
urges that the federal Judiciary Act or 
the Constitution be so amended that 
every case in which due process of law 
is invoked against a statute designed to 
ameliorate human conditions may by 
appeal or writ of error be carried to the 
highest court of the nation. 





JENKS’ DIGEST 


A Digest of English Civil Law. Edited by Ed- 
ward Jenks, M.A., B.C.L., of the Middle Temple. 
Principal and Director of Legal Studies of the Law 
Society, formerly Fellow of King’s College, Cam- 
bridge. Book II, part III, Quasi-Contract and 
Tort. Book III, Law of Property. By Edward 
Jenks. Betterworth & Co., London; Boston Book 
= Boston. Pp. xlii, 122+ 9 (index). (Each $1.25 

ENKS’ Digest, now in course of 

publication, is an interesting at- 
tempt to state the civil law of England 
in the form of acode. A similar attempt 
has been made in Lord Halsbury’s Laws 
of England, but on a different scale, and 
greater significance attaches to the 
shorter abridgement if it proves ade- 
quate to the task in hand. Probably 
the only serious shortcoming of this 
digest, if any, will be deemed to be that 
arising from the suppression of matter 
not treated by the authors as essential, 
and from the sacrifices of light and 
shade entailed by condensation. Codi- 
fication is primarily concerned with lead- 
ing principles, but must also avoid 
vagueness and an amateurish simplicity 
by incorporation of the correct amount 
of detail, just so much and just so little. 
It is unlikely that Mr. Jenks has erred 
greatly on the side of undue condensa- 
tion, or that he and his fellow draftsmen 
could have been desired to show them- 
selves masters of a much greater suc- 
cinctness of literary style. But the 
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technics of codification have yet to be 
developed, and later attempts may show 
an advance in some directions, especially 
where so complicated a subject is to be 
treated as English real property law. 

The present work maintains a high 
standard. In point of accuracy it has 
the advantages necessarily attendant 
on painstaking weighing of each para- 
graph by five different hands, all of 
them exceptionally capable. The typo- 
graphical arrangement is admirable. In 
a model codification of American law a 
more complicated typographical scheme 
would be necessary, but for the nearly 
uniform body of English law, not split 
up like ours into forty-odd jurisdictional 
systems fusing often into no fewer than 
three positions on a single proposition, 
the arrangement of citations and small 
type commentary seems to achieve sim- 
plicity at not too great a cost. 





HAZELTINE’S LAW OF THE AIR 


The Law of the Air: Three lectures delivered in 
the University of London at the request of the 
Faculty of Laws. By Harold D. Hazeltine, LL.D., 
Fellow and Law Lecturer of Emmanuel College, 
and reader in English law in the University of 


Cambridge. Hodder & Stoughton, publishers to 
University of London Press, London. Pp. 144+ 8 
(notes). ($1.50 met.) 


R. HAZELTINE, who is an Ameri- 

can, has in these three lectures 
covered pretty thoroughly the major 
legal problems presented by the advent 
of aeronautics as a practical science. In 
the broadest terms, the text consists of 
close reasoning upon substantive law 
already existing, an examination of its 
actual or possible application to aerial 
questions and some speculation as to the 
peculiar aerial questions which are likely 
to be brought before the law. Through- 
out his work runs an insistence on the 
necessity of maintaining state sovereignty 
in the air, a thesis practically undisputed 
among Anglo-Saxons, though combated 
in Europe. In fact, a third of the book, 
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the first lecture, is wholly devoted to 
this fundamental problem and the theo. 
ries developed concerning it. 

As a preliminary study of aerial law, 
Mr. Hazeltine has made his volume 
essentially complete and has done a dis- 
tinct service in correlating the work of 
previous writers on the subject, almost 
all of whom have written from the Con- 
tinental point of view. While this 
statement holds true more particularly 
of the first lecture on the rights of states 
in the air-space, it is also applicable to 
the second lecture on the principles and 
problems of national law, in dealing 
with which Anglo-Saxon jurisprudence 
is depended on to as great an extent as 
possible. 

These cases involve the application of 
the maxim cuius est solum eius est usque 
ad coelum, particularly in respect to 
aerial trespass by overhanging signs, 
wires, etc. The close has been held to 
be broken by such aerial entries upon it, 
though it is not agreed whether it is a 
trespass or only a nuisance that is com- 
mitted. The question is examined at 
length and serves to confirm the correct- 
ness of the sovereignty theory of inter- 
national law in respect to the air. 

Less disputed is the doctrine of abso- 
lute liability of airmen for accidents. 
The well-known case of Guille v. Swann, 
19 Johns. 381, is discussed in this con- 
nection, but it is unfortunate that the 
author had not run across several Con- 
tinental cases to the same effect which 
were available when he wrote. Mr. 
Hazeltine agrees with the present writer 
in believing that aerial law will be de 
veloped by international law to a greatet 
extent than any other branch of law has 
been heretofore, and deems it therefore 
not amiss to cite extensively from Con- 
tinental jurisprudence in considering 
questions of national jurisdiction where 
foreign decisions have come to his notice. 
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In general, he leans strongly to the 
analogy of the future aerial law with 
admiralty law in considering such ques- 
tions as collisions, contract, insurance 
and criminal jurisdiction, a view in 
which most of his readers will agree 
with him. 

The third lecture takes up the prin- 
ciples and problems of international 
law, regarding which the analogous 
regulation of wireless telegraphy is 
examined in detail. The applicable 
texts of the 1906 project of the Institut 
de droit international and the 1906 inter- 
national convention are examined. The 
well-known case of The Haimun, which 
was chartered by the London Times in 
the Russo-Japanese War and fitted with 
wireless, is studied for its sidelights on 
the effects of using the air in wartime. 
The author concludes generally that 
airmen cannot be considered as spies per 
se. Certain provisions of the conven- 
tions of the second Hague Conference 
and the positive action of the Declara- 
tion of London are discussed. And 
again the author concludes in favor of 
full aerial sovereignty. In fact, the 
book is virtually an argument for that 
theory, which to Anglo-Saxons is the 
only correct one. D. P. M. 


ARIAS’ PANAMA CANAL 


The Panama Canal: A Study in International 
Law and Diplomacy. By Harmodio Arias, B.A., 
LL.B., sometime Exhibitioner and Prizeman of 
St. John’s College, Cambridge; Quain Prizeman in 
International Law, University of London. P. S. 
King & Son, London. Pp. xiv, 148+ (appendices 
and index). (10s. 6d. net.) 


HE questions of international law 
and diplomacy presented in the 
problems of the Panama Canal are both 
of vital importance and of great variety. 
Already since the writing of this book 
Great Britainand the United States have 
differed widely over the proper construc- 
tion of the Hay-Pauncefote Treaty. 
Other problems of almost equal im- 
portance are discussed and presented 


in the pages of this book — the inter- 
national status of the canal itself, neu- 
tralization, fortification, and the Monroe 
Doctrine. 

The main feature of the volume, how- 
ever, is to present the question whether 
the erection of fortifications on the route 
of-the canal is repugnant to the neutrali- 
zation of the canal. The author reaches 
the conclusion that it would not be. 

The book does not pretend to be an 
exhaustive treatise, nor yet one for the 
merely casual reader. It is rather in 
the nature of an essay for the serious 
reader who wants a plain statement of 
the problem laid before him to assist 
him to appreciate this and kindred ques- 
tions which the present generation of 
American citizens must solve in the 
management of the canal. L. M. F. 
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and Electrolysis. By George F. Deiser, of the 
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delphia. Pp. xv, 128+ 10 (index). ($2.50.) 

The New Competition; an examination of the 
conditions underlying the radical change that is 
taking place in the commercial and industrial 
world — the change from a competitive to a co-opera- 
tive basis. By Arthur Jerome Eddy, author of 
The Law of Combinations, etc. D. Appleton & 
Co., New York and London. Pp. 343 + 17 (appen- 
dices) + 14 (index). ($2 net.) 

A History of French Private Law. By Jean 
Brissaud, late Professor of Legal History in the 
University of Toulouse. Translated from the 2d 
French edition by Rapelje Howell of the New York 
bar; with introductions by W. S. Holdsworth, 
Reader in English Law, St. John’s College, Oxford, 
and John H. Wigmore, Professor of Law, North- 
western University. v. 3 of Continental Legal 
History Series, published under auspices of Asso- 
ciation of American Law Schools. Little, Brown & 
Co., Boston. Pp. xlviii, 905 + 14 (index). ($5 net.) 
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Articles on Topics of Legal Science 
and Related Subjects 


Accord and Satisfaction. 
Stranger.”” By Jeffreys Collinson. 
Law Journal 513 (Oct. 1). 


Admiralty. ‘The Jurisdiction of State 
Courts over Maritime Vessels Engaged in Inter- 
state and Foreign Commerce.” By John E. 
Tracy. 75 Central Law Journal 257 (Oct. 4). 

“Among the fallacies which often exist in 
legal as well as lay minds there is no more preva- 
lent one than the belief that the only person 
who can law his hands on a maritime vessel 
is a United States Marshal.” 

“The Titanic Death Liability.” By Joseph 
I. Kelly. 7 Illinois Law Review 137 (Oct.). 

“The British right of action being available 
to foreigners and being substantially the same 
as that conferred by American state statutes, 
most of which are directly modeled upon it, 
would now doubtless be held to be transitory in 
a common law action in either state or federal 
courts. The view here maintained is that this 
right of action is also enforcible in an admiralty 
court by a libel in personam. The advantage or 
disadvantage of selecting a forum in which 
damages are not assessed by a jury is a question 
with which the writer has no concern. As in- 
dicated in the first part of this paper it is not 
probable that a recovery would be defeated by 
the success of a proceeding to limit liability.” 

Anglo-German Cases. ‘Legal Procedure 
in Anglo-German Cases.” By Julius Hirsch- 
feld. 28 Law Quarterly Review 392 (Oct.). 

“The taking of evidence on commission, etc., 
resents no difficulties in a German lawsuit. 
he very opposite is the case here [in England], 

where one might say everything depends on 
viva vox, and where therefore the latter is only 
quite exceptionally dispensed with, not for 
reasons of mere convenience but for reasons of 
necessity.” — 

Bank Deposit Guaranty. ‘‘Bank Deposit 
Guaranty Legislation.” By Edwin S. Oakes. 
19 Case and Comment 391 (Nov.). 

Describing legislation in Oklahoma, Kansas, 
Nebraska, South Dakota and Texas, and its 
apparent effects. 

Capital Punishment. ‘Capital Punish- 
ment: The Case for its Abolition.” By A. F. 
Schuster. Nineteenth Century, v. 72, p. 732 
(Oct.). 

‘‘When we come to look at the facts, as far as 
we have the power to do so, we come upon some 
things which tend to make us believe that the 
deterrent effect of capital punishment has, to say 
the least of it, been greatly exaggerated.” 


“Payment by a 
48 Canada 


Statistics are presented which will repay the 
attention of those interested in the subject. 


Comparative Jurisprudence. See Mohame. 
dan Law. 


Contracts. ‘‘The Rescission of Executory 
Contracts for Partial Failure in Performance 
I.” By C. B. Morison. 28 Law Quarterly Re. 
view 398 (Oct.). 

“One would (since the passing of the Judica. 
ture Acts) expect to find in a harmonious system 
of law a single principle governing — 

“(a) The . to resist the enforcement of 
a contract, on the ground of failure of considera. 
tion, whether such attempted enforcement 
were by action on the contract for damages, 
or by action for specific performance. 

“(6) The right to enforce a contract by action 
for damages or by action for specific performance, 
with compensation to the defendant (or damages, 
as the case may be) for any breach or failure 
by the plaintiff falling short of such a failure 
of consideration as would justify rescission. 

“It is submitted that the decisions in Flight 
v. Booth [1 Bing. N. C. 370] and Bannerman y. 
White (10 C. B. N. S. 844] have established such 
a principle.” 

Corporations. ‘The Stockholders’ Right to 
Inspect Books of the Corporation.’’ By Albert 
M. Kales. 7 Illinois Law Review 155 (Oct.). 

“The usual and proper remedy to enforce the 
stockholder’s right to inspect is by mandamus, 
Since mandamus will lie a bill in equity for the 
purpose of securing inspection alone will not 
do so, because the remedy at law is adequate. 
But if equity takes jurisdiction of a contro- 
versy upon other grounds it may certainly in 
that suit enforce the legal right of inspection 
and at the same time modify it according to 
any principle upon which it would by injunction 
modify the enforcement of the legal right at law.” 

“The Negotiation of Stock in France.” By 
Layton B. Register. 60 Univ. of Pa. Law Review 
700 (Oct.). 

See Legal History, Public Service Corpora- 
tions. 

Criminal Law. See Capital Punishment, 
Procedural Reform, Public Defender. 


Domicile. “Domicile.” By N. W. Hoyles. 
48 Canada Law Journal 474 (Sept.). 

A brief exposition of the doctrine of domicile 
as established in English law. 

Due Process of Law. “Stare Decisis and the 
Fourteenth Amendment.”’ By Charles Wallace 
Collins. 12 Columbia Law Review 603 (Nov.). 

“We may not expect a definition of the ‘due 
process of law’ and the be protection’ clauses 


of the Fourteenth Amendment. They are too 
vague and tooelastic. This weakens the doctrine 
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of stare decisis to the point where it no longer 
becomes authoritative. . It thus leads to;*con- 
fusion instead of serving as a guide. The busi- 
ness interests do not know what laws the states 
may enact concerning them. The people of 
the states do not know how far they can go in 
their attempts to solve their own economic and 
social problems. The Fourteenth Amendment, 
uncertain in its scope from the day of itsadoption, 
remains uncertain. Under present rules of 
procedure there is no escape from the dilemma.” 


See Recall of Decisions. 

Equitable Actions. See Corporations. 

Evidence. See Anglo-German Cases. 

Federal and State Powers. See Monopolies. 

Fourteenth Amendment. See Due Process 
of Law. 

General Jurisprudence. ‘Law and Lib- 
erty.” By W. Jethro Brown, University of Ade- 
laide. 12 Columbia Law Review 613 (Nov.). 


Dr. Brown here replies to the strictures on his 
doctrine of liberty contained in a review of his 
work, “The Underlying Principles of Modern 
Legislation,” in the May number of the Colum- 
bia Law Review. His ition, however, will 
perhaps strike his ers as more dogmatic 
than analytical. His defense of his views seems 
to us to illustrate the impracticability of basing 
a theory of legislation on the principle of liberty 
without sophistication and vagueness. 

The Law Quarterly Review, in its review of 
“The Underlying Principles of Modern Legisla- 
tion” in its current issue, observes: “It is really 
surprising to find that an alumnus of Cambridge 
should have so completely forgotten Seeley’s fifth 
and sixth lectures on Political Science as to bring 
out the term Liberty and surround it with new 
ambiguities.”” 

Government. “The Bald-Headed Man in 
the Omnibus.” By W. J. Courthope. National 
Review, v. 60, p. 225 (Oct.). 

Reverting to Bagehot’s notable definition in 
1865, of Fa ow opinion as “the opinion of the 
bald-headed man at the back of the omnibus.” 
The writer denies that this still holds true today. 
The middle classes are no longer the supreme 
power in the English Constitution. 

“Mr. Lowell [in ‘The Government of Eng- 
land’] at least recognizes, what Mr. Bagehot 
never thoroughly did, that sovereign power in 
England has passed from Parliament to the elec- 
torate, and that the effect of this on the Con- 
stitution must be vital, though still uncertain.” 

The change has particularly affected party gov- 
ernment, which Bagehot was able to view in a 
different light than is possible today. The author 
considers present and future problems of party 
government in England. 

“Federal Government.” By Rt. Hon. Her- 
bert Samuel, M. P. Nineteenth Century, v. 72, 
p. 676 (Oct.). 

“ The principle of Federalism has made great 
strides in the modern world. Not far short of 

the white population of the earth is now 


governed under federal constitutions. In area 
—excluding Asia and tropical Africa—more than 
two-thirds of the territories inhabited by white 
— are administered by federal authorities. 

'wo of the greatest of the nations, the United 
States and Germany; the three vast British 
Dominions, Canada, Australia, and South 
Africa; two of the largest and most prosperous 
of the South American States, the Argentine 
Republic and Brazil; and, in addition, Switzer- 
land and the less important countries of Mexico 
and Venezuela—all these, with a population of 224 
millions of ple, have chosen t their laws 
should be framed and their government con- 
ducted on the federal plan.” 

“The Electoral College: Its Prerogatives and 
Possibilities.” By John Walker Holcombe. 
Forum, v. 48. p. 526 (Nov.). 

Proposes that the Electoral College be made 
an actual nominating assembly. The original 
low was that the Electors should assemble in a 

y for consultation; ‘‘the change which ren- 
dered them powerless to choose was made on 
account of the expense and difficulty of travel, 
a reason which no longer exists.” 

See Civil Service, Judicial Organization, Jud- 
icial Power to Annul Statutes, Mohammedan 
Law, Recall of Decisions, Royal Prerogative, 
Social Reform. 


Infants. ‘‘A summary of the Law relating to 
the Custody of Infants.”” By Lewis Hochheimer. 
46 American Law Review, 691 (Sept.— Oct.). 

Injunctions. “Development of the Injunction 
in the United States.” By George Whitelock. 
46 American Law Review 725 (Sept.—Oct.). 

“If use of the salutary restraining power of 
a court of equity in the Debs case and in the 
Gompers case was government by injunction, the 
conservative will prefer its beneficent control to 
that of parliaments whose only spring of action 
is the popular initiative, and whose statutes 
must be galvanized into life by the plébiscite, and 
they will also prefer an interpretation and ad- 
ministration of the law by a judiciary secure and 
independent in the dignity of life tenure, armed 
with plenary power to punish for contempt, to 
the action of invertebrate judges whose term 
of service is at the whim of a fickle and fluctuat- 
ing majority, whose decisions on grave constitu- 
— issues are reversible by popular refer- 
endum.” 


Insurance. Election in Insurance Cases,” 
By John S. Ewart, Ottawa. 12 Columbia Law 
Review 619 (Nov.). 


“ There has been a struggle between the courts 
and the insurance companies, and upon the 
whole the companies have won and made the 
courts say so, although they had a very bad case. 
They wanted the courts to declare that their 
policies insured the payment of premiums rather 
than the liquidation of losses. They wanted 

licies that would be alive and active for prem- 
ium-catching, and quite defunct and extinct — 
void, they called it— when the premium-payer 

imed a loss. The courts saw the iniquity; 
struggled against it; and failed —failed because 
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they used the wrong weapon. You cannot make 
much of a hole with a jack-plane, and with 
waiver you can do very little against the insur- 
ancecompanies. I recommenda trial of election.” 

“‘ Waiver of Breach of Conditions in Insura nce 
Policy by Demanding Proofs and Adjusting Loss.” 
By Clyde McLemore. 75 Central Law Journal 
293 (Oct. 18). 

Judicial Organization. ‘Judicial Legislation 
in Egypt.” By Norman Bentwich. 28 Law 
Quarterly Review 372 (Oct.). 

Dealing with the constitutional development of 
Egypt, particularly as regards legislation relating 
to the pansy. “Judicial legislation,’ in the 
sense of the phrase which has become current in 
this country, is not the theme of the article. 

“The New Federal Judicial Code.’”” By Jacob 
Trieber. 46 American Law Review 702 (Sept.— 
Oct.). 

Judicial Power to Annul Statutes. 
Legal History. 

Labor Laws. “Industrial War.” 
H. Lusk. Forum, v. 48, p. 553 (Nov.) 

The remedy for industrial civil war is said to 
be practical recognition of the right of skilled 
labor to share with capital the profits of manu- 
facturing enterprise. Arbitration is regarded 
defective as merely a temporizing remedy. What 
this author proposes is statute regulation of 


wages and dividend rates. 
See Social Reform. Trade Disputes. 


Legal History. ‘The Historic Relation of 
Judicial Power to Unconstitutional Legislation.” 
By Hon. Hampton L. Carson. 60 Univ. of Pa. 
Law Review 687 (Oct.). 

“Thus from 1790 to 1894 inclusive, the 
Supreme Court has exercised the power to declare 
acts of Congress unconstitutional, because of con- 
flict with the Constitution, in twenty-one sepa- 
rate instances. I find none since. During the 
same period it exercised the same power without 
challenge of remark, as to jurisdiction, in relation 
to the statutes of the states and territories in 
one hundred and eighty-two instances. 

“After these numerous and repeated exercises 
of power, all of which, even the earliest, rest upon 
the soundest and broadest foundations, it is pre- 
posterous to speak of a decision of the Supreme 
Court as an ‘assumption of authority.’ ” 

“An Historical Note on the Dartmouth College 
Case.”” By Charles Warren. 46 American Law 
Review 665 (Sept.—Oct.). 

“‘In view of the immense effect of the decision 
upon the future jurisprudence and corporate 
growth in this country, it is interesting to note 
that its importance was little realized in the 
public press of the times.” 

“The Genius of the Common Law, V.” By 
Sir Frederick Pollock. 12 Columbia Law Re- 
view 577 (Nov.). 

See 24 Green Bag 225. 

“The Evolution of the Modern Will.” 


See 


By Hugh 


By 


The Green Bag 


Charles H. Lee. 46 American Law Review 641 


(Sept.—Oct.). 

See Mohammedan Law. 

Literature. “Turkish and English Law 
Compared.” By Roger North. “Law from 
Lay Classics, I.” 7 Illinois Law Review 167 
(Oct.). 


An extract from a work published in 1744, 

“It is granted, that Justice is a rare Thing, 
if it may - had; but if it is to be gained by sail. 
ing through a Sea of Delays, Repetitions, and 
Charges, really it may be as good a Bargain to 
stay at home a Loser. A wrong Determination, 
expedite, is better than a right one, after ten 
Years Vexation, Charge, and Delay. A good 
Cause, immediately lost is, in some Respects, 
gained; for the Party hath his Time, and Tran. 
quillity of Mind reserved to himself, to use as 
he pleaseth; which is a rare Thing, in the Opinion 
of those who have felt the Want of both, and of 
their Money to boot.” 


Marriage and Divorce. ‘Annulment of 
Marriage for Fraud.” 2 Bench and Bar N.S, 
104 (Oct.). 


Treating the subject from the point of view 
of New York law. 


Minimum Wage. See Social Reform. 
Mohammedan Law. ‘A Historical Study 
of Mohammedan Law, II.” By Syed H. R. 


Abdul 
(Oct.). 


This instalment deals with the Islamite law 
of government, more specifically with the social 
contract doctrine of the Caliphate. 


Monopolies. ‘‘The Need and Proper Scope 
of Federal Legislation against Restrictions upon 
Competition.”” By Frederick H. Cooke. 46 
American Law Review 676 (Sept.—Oct.). 


“It may well be a legitimate application of the 
‘rule of reason’ to inquire whether public injury 
has resulted in the shape of increased price of 
groceries, or deterioration of the quality thereof. 
But why should the public concern themselves, 
in this connection, with the quarrels or other 
differences between the grocers, or, for that mat- 
ter, with quarrels or other differences between 
the grocers or outsiders? Why should they 
concern themselves to determine whether the 
means employed to eliminate competition were 
fair or unfair? Why allow inquiry into the 
existence of a public injury to degenerate into 
inquiry into the existence of tortious interference 
of a mere private injury? To apply such ir 
relevant test seems to us to result ll and to 
result in, confusion. . . . 

“Federal legislation against restrictions upon 
competition should be strictly confined to its 
proper scope, instead of being also allowed appli- 
cation to what is essentially distinct from restric- 
tions upon competition, as has conspicuously 
resulted from the use of the expressions, ‘restraint 
of trade,’ etc., the technical doctrine against 
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‘restraint of trade’ being essentially distinct from 
that against restriction upon competition, as 
shown by the history of their origin and develop- 
ment. The result has been confusion between 
remedy for a public injury, Ypres by a restric- 
tion upon competition, and remedy for a private 
injury produced by a so-called ‘restraint of 
trade.’ ’ 


Negotiable Instruments. “Bills of Ex- 
change.” By Prof. J. Laurence Laughlin, 
University of Chicago. 19 Case and Comment 
374 (Nov.). 


“One of the grave defects of our antiquated 
monetary system is that our national banks 
are not authorized to accept time bills of 
exchange. ... ‘ , 

“In this country, the promissory note is the 
instrument commonly dealt in by our national 
banks. Its character is often purely local, 
because the merchant or manufacturer who 
makes it may not be known outside his com- 
munity. Efforts to rediscount it with other 
banks are viewed, in many cases, with distrust. 
Its use deprives us of a rediscount system, such 
such as European countries enjoy. 

“This defect in our banking laws inflicts great 
loss on our business men, keeps interest rates at 
an unnaturally high level, and shuts out millions 
of foreign capital from our shores. It explains 
why American borrowers of the best standing 
pay 5 per cent for three months’ money, while 
French bankers are likely to be lending millions 
in Germany at 4 per cent.” 


Patents. “The Spirit of the American 
Patent System.” By Gilbert Holland Mon- 
tague. North American Review, v. 196, p. 682 
(Nov.). 


“Now, the all-important circumstance, which 
the majority of the Supreme Court held clearly 
in view, but which Chief Justice White com- 
pletely overlooked, is that no license restriction, 
such as the Mimeograph case involved, is en- 
forceable, or ever has been enforceable, or ever 
can be enforceable, under the law, unless the 
restriction be brought home to the person acquiring 
the title at the time the article is acquired. To 
make a license restriction enforceable, the 
patent-owner must give the purchaser notice 
that he buys the machine with only a qualified 
right of use. The notion, engendered by Chief 
Justice White’s dissenting opinion, that Henry 
would have been held as an infringer if any 
mimeograph-user had bought his ink at a 
corner drug-store has absolutely no foundation 
in fact. Only such dealers as sell supplies to 
users whom they know have bound themselves 
by license restrictions forbidding the use of such 
supplies, and whom they expect and intend and 

will use their supplies to violate this license 
restriction, and whom they deliberately instigate 
in this nefarious enterprise, have anything to 
fear from the Mimeograph case. 

“Since Chief Justice White overlooked this 
oo, it is hardly strange that the public should 

ave ignored it.’ 


Penology. See Capital Punishment. 


Police Administration. ‘The Problem of 
the New York Police.” By Sydney Brooks. 
Nineteenth Century, v. 72, p. 687 (Oct.). 

“The people of New York simply have not 
the power, even if they had any real insight into 
the fundamentals of the problem, to ordain that 
the Chief Commissioner shall be kept in office 
during good behaviour, that the force under him 
shall i organized on a semi-military basis, and 
that the State Legislature shall be deprived of 
opportunity for meddling with the details of 
police administration. The only power that could 
effect these revolutions is in the hands of the pol- 
iticians, and their interests are on the side of 
leaving things as they are. 

“T should hardly call it an exaggeration to as- 
cribe three-fourths of the short-comings of the 
New York police to the influence of the politicians. 
It is the politicians who are responsible for the 
general contempt for law that results from the 
passing of innumerable enactments which are 
never meant to be enforced, and which are simply 
used as occasions for blackmail. It is the politi- 
cians who prevent the organization of the force 
along the only lines campatible with decency 
and efficiency, by making the Chief of Police a 
political nominee of the machine. Bere 

“Of all the crimes of the politicians against 
the good name of the city of New York, the 
worst and the most far-reaching is their prosti- 
tution of the magistrate’s bench. A magistracy 
appointed by, recuited from, and dependent 
upon the local political machine is an insuperable 
obstacle to civic decency. All the police magis- 
trates in New York owe their posts to the mayor, 
who turn in owes his post to the politicians, who 
in their turn owe their power to their thorough 
control and organization of the criminal and alien 
classes. A careful New York publicist, with a 
minute knowledge of his subject, wrote some five 
years ago: ‘It is almost the unanimous opinion 
of those who come in contact with them that a 
majority of the fourteen magistrates now on the 
bench in Manhattan and Bronx can be illegiti- 
mately influenced, or ‘‘seen,’’ to adopt the 
euphemism commonly employed.’ General Bing- 
ham went so far as to declare that the presence 
of ‘a crooked or supine or incompetent judiciary ’ 
a the root of the police problem in New 

ork. 


Principal and Agent. ‘The Law Relating to 
Commissions to Real Estate Agents.”” 48 Canada 
Law Journal 549 (Oct. 15). 

An extended annotation to the recent case of 
Haffner v. Grundy, in vol. 4 of the Dominion 
Law Reports, at p. 531, exhausts the Canadian 
authorities of the past few years on the subject. 
This note is here reprinted in full, forming a 
comprehensive digest of obvious value to law- 
yers outside the Dominion. 


Private International Law. ‘Private Inter- 
national Law.” By A.V. Dicey, K.C. 28 Law 
Quarterly Review 341 (Oct.). 

A luminous review of the lately published 
fifth edition of Professor Westlake’s Treatise on 


Private International Law.” 
See Domicile. 
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Procedural Reform. 
By Morris J. Wessell. 
(Nov. 2). 


“‘ Even if Congress should pass the Moon, or 
a similar, bill, only the federal courts would be 
improved; the situation in the state courts, in 
which the most numerous instances of technical- 
ity worship occur, would not be affected in the 
least. Just how this crucial phase of the situation 
is to be remedied it is insuperably difficult to 
say. Much depends on the attitude and the 
energy of the state bar associations; and much 
upon the character of the press of the various 
states. Oklahoma and Wisconsin —the one evi- 
dently determined to build a new and sensible 
system of political institutions; the other trans- 
forming itself into a political laboratory for the 
nation—have splendid records. New York, 
Texas, Ohio and Missouri (in which state the sit- 
uation, according to F. N. Judson, a veteran 
member of the American Bar Association, grows 
worse and worse), to name but a few, have need 
to look to their laurels. They have far from clean 
bills of health.” 


Progress of Science. ‘The Administrative 
Peril in Education.” By Professor Joseph 
Jastrow. Popular Science Monthly, v. 81, p. 485 
(Nov.). 


A very fine article on the danger confronting 
the intellectual and research side of universit 
life, owing to the menace of an ostensibly efi 
cient” administrative control which may tend 
to belittle the interests of scholarship. 


Public Defender. ‘The Public Defender and 
What he has Accomplished in Oklahoma.” By 
Dr. J. H. Stolper, Public Defender of the State 
of Oklahoma. 19 Case and Comment 307 (Oct.). 


“Up to the present time we had on our books 
something over 4,000cases. These cases, most of 
them, were probate cases, some general civil and 
criminal cases, misdeameanors and felonies, in the 
district courts, in the superior courts, in the crim- 
inal court of appeals and in the supreme court 
of the state of Oklahoma. And, it is with pro- 
found gratitude to the courts and jurors in the 
state of Oklahoma, that the public defender of 
the state of Oklahoma is enabled to say that not 
a single case represented by the public defender 
of the state.of Oklahoma has ever been lost. 

“‘ We have not entered a single plea of guilty; 
and, where the public defender of the state of 
Oklahoma does appear, it is a guarantee to the 
court and jury that the public defender of the 
state of Oklahoma represents a just cause; and, 
it is with profound gratitude to the judges of the 
Oklahoma courts that I am enabled to say that the 
courts have given to the public defender of the 
state of Oklahoma their confidence and, through 
a mutual respect of the courts and the public 
defender, work has been accomplished with 
rapidity, and cases have been disposed of with 
justice to all concerned, in such a rapid manner 
that a tremendous amount of time and an enor- 
mous amount of expense has been saved, both to 
the state and to the various litigants that this 
office has represented.” 


“The Game of Law.” 
Survey, v. 29, p. 138 
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Public Service Corporations. “The New 
York Public Service Commissions.” By John 
S. Kennedy. Forum, v. 48, p. 584 (Nov.). 

The secretary of the Commission (for the 
second district) here describes the results of the 
first five years of administrative regulation of 
public service corporations in New York State, 


Recall of Decisions. ‘The Recall of Judicial 
Decisions—A Criticism.” By Herbert Pope, 
The Recall of Judicial Decisions—A Reply,” 
By Albert M. Kales. 7 Illinois Law Review 149 
(Oct.). ; 

Mr. Kales advocates the following proposed 
amendment to the state constitution: “ Upon 
an act of the state legislature being passed at two 
different sessions and sustained by the electorate 
upon a referendum, it shall be deemed not to 
infringe the ‘life, liberty and property’ clause of 
the state constitution.” 

Mr. Pope considers that “ If this proposed 
amendment is a suggestion of what the people 
really want, the simple and effective way of 
carrying out their wishes is to eliminate the ‘life, 
liberty and property’ clause from the state 
constitution.” 


Royal Prerogative. ‘The Exemption of the 
Crown from Charges in Respect of Land.” By 
W. W. Lucas. 28 Law Quar. Review 378 (Oct.), 


A digest of the law relating to taxation of 
crown lands as defined in recent British cases. 


Social Reform. ‘The Influence of Socialism 
on the Ohio Constitution.”” By Hon. Daniel J, 
Ryan. North American Review, v, 196, p. 665 
(Nov.). 

“There are far-reaching pu s and wide 
influences in the adoption of the amendments 
relating to the initiative and referendum and 
the ‘ welfare of employees.’ These two articles 
in their design and operation are socialistic and 
revolutionary. They are part of a plan adroitly 
consummated which at the proper time can be 
used to strike a fatal blow at the stable property 
and business interests of Ohio. The initiative and 
referendum amendment, now a part of the con- 
stitution of Ohio, is more radical and misrepre- 
sentative in its operation than the similar meas- 
ure in any other state in the Union. . . . 

“ Another socialistic principle engrafted into 
the constitution was deceptively labeled on the 
ticket as ‘ Welfare of Employees.’ It received 
support on account of its apparently generous 
purposes and well-sounding title. This amend- 
ment is as follows: Laws may be passed, fixing 
and regulating the hours of labor, establishing a 
minimum wage, and providing for the comfort, 
health, safety, and general welfare of all employ- 
ees; and no other provision of the constitution shall 
impair or limit this power.’ ’ 

Status. ‘The Jew in His Relations to the Law 
of the Land.” By Max J. Kohler. 46 American 
Law Review 714 (Sept.—Oct.). 

“ As to the United States, special Jewish juris- 
diction never had any excuse for existing 
never made real headway. Under our federal 
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Constitution, Jews and Christians were made 

ual before the law, and Jews ever fought for 
‘the law of the land ’ and its protection, on the 
field of battle, at the polls, in the legislative 
assembly and from the bench of the courts of 


justice. 
Taxation. 
Trade Disputes (British Act.) ‘Trade Unions 


and Trade Disputes in English Law.” By J. G. 
Pease. 12 Columbia Law Review 589 (Nov.). 


“Thus the Trade Disputes Act has not only 


See Royal Prerogative. 


placed trade unions super legem but has given to 
all persons acting in contemplation or furtherance 
of a trade dispute immunities from civil and crim- 
inal proceedings which are denied to persons act- 
ing in furtherance of other objects, political, social, 
charitable or personal. he law has indeed 
changed since the day when a very learned judge 
[Crompton, J., in Hilton v. Eckersley (1855) 6 
E. & B. 47, 53] could say that he thought trade 
unions were ‘illegal and indictable at common law 
as tending directly to impede and interfere with 
the free course of trade and manufacture.’ ” 


Stare Decisis. See Due Process of Law. 
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Admiralty. Liability for Claims arising from 
Loss of Vessel at Sea — Constitution of Federal 
Statute. U.S. 

A preliminary step in the adjudication of the 
death claims arising from the sinking of the 
Titanic was taken in the federal District Court 
for the southern district of New York, in a rul- 
ing made by Judge Hough Oct. 7, on petition of 
the Oceanic Steam Navigation Company, Ltd., 
to have the gross liability of the company for 
these claims determined. The petitioners set up 
the contention that there should be no liability, 
or if they were overruled, that it should be 
limited to the value of the salvage, consisting of 
fourteen lifeboats, and the money collected for 
the transportation of passengers and freight. 

Judge Hough granted an order appointing 
Alexander Gilchrist commissioner to receive 
claims, which must be filed by Jan. 14, and Henry 
W. Goodrich a commissioner to appraise the 
value of the company’s interest in the steamer 
and the money received for the voyage. These 
are estimated at $91,805, and if the limitation 
asked for is granted, after hearing and argu- 
ment, that will be all the victims can claim in 
the aggregate. This is on the assumption that 
the court does not decide that the company has 
no liability. 

The law applying to the liability of carriers 
by sea is that the carrier is liable only to the 
extent of the salvage, while his loss of the vessel 
may be compensated by insurance, and his lia- 
bility is not affected by the amount of insurance 
he collects. The liability is thus limited under 
a statute dating from 1851, section 4283 of the 
United States Revised Statutes (4 Fed. St. Ann. 
839). At common law the liability was unlimited. 
Twenty-five or thirty years ago the point was 
raised that the insurance collected was available 


for the satisfaction of claims, but the Supreme 
Court held otherwise, and the law has been 
regarded as settled in this respect. 

Lawyers for claimants, however, are prepar- 
ing to contend that the ship’s loss was due to the 
negligence of the captain or crew with the 
“privity or knowledge” of the owners, which 
would make the liability unlimited. 

Bankruptcy. ‘Place of Business” of Clerk on 
Small Salary — Jurisdiction. | oS 

A “place of business’ within the meaning of 
Section 2 of the National Bankruptcy Act was 
thus explained by Judge Mayer in a decision of 
the United States District Court of the southern 
district of New York (Matter of Lipphart, Oct., 
1912): — 

“Section 2 invests the District Courts with 
jurisdiction to ‘adjudge persons bankrupt who 
have had their principal place of business, re- 
sided or had their domicile within their respec- 
tive territorial jurisdictions for the preceding 
six months or the greater portion thereof. . . .’ 
While there is not any uniform rule of conduct, 
it may be said that people generally contract 
their debts where they live or where they do 
business. The debts contracted at the place of 
residence or domicile are vsually of a personal 
character having to do with purchases for per- 
sonal use or the household, and ordinarily a 
person living in one place and employed in 
another does not contract debts in the locality 
where he is employed. It seems to me that it 
was intended, among other things, by the 
Bankruptcy Law, that these proceedings should, 


_as far as practicable, be carried on in the juris- 


diction most convenient to all concerned. The 
debts of a clerk on a small salary would, most 
likely, be owing to the tradesmen doing business 
in the place where he lived. I think that g 
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clerk or, for that matter, the general run of 
employees cannot be said to be in business or to 
have a place of business. It seems to me that 
‘place of business’ means a place where a man is 
conducting a business of his own in which he is a 
principal. I am inclined to think that the statute 
contemplated ‘place of business’ as applying 
only to those who have a business of their own, 
but in this case it is only necessary to decide 
that a clerk, such as this bankrupt, did not 
have a place of business anywhere, and there- 
fore he should have filed his petition at the place 
where he resided or had his domicile (In re 
Kinsman, Fed. Cases, No. 7832; In re McGee, 
Fed. Cases, No. 8951).” (N. Y. Law Jour., 
Oct. 17.) 


Constitutional Amendment. Submission to 
Popular Vote — Dereliction of Administrative 
O fficer in Performance of his Duty. Kas. 


Where a constitutional provision directs that 
any proposed amendment of the constitution 
which may be adopted by the legislature shall 
be submitted to popular vote at the next elec- 
tion, and the state officer whose duty it is to see 
that the proposed amendment is so submitted 
fails to do his duty, held, that this dereliction 
of duty on the part of an administrative officer 
puts an end to the proposed amendment, and it 
may not be submitted at the following election. 


This was the ruling of the Supreme Court of 
Kansas in a recent case the title of which is not 
given (editorial in National Corporation Reporter, 
Oct. 17). The Court said: 


“It may well be that under some circum- 
stances, where the constitution prescribes when 
an act is to be done, the failure of an official to 
do it at the appointed time will not relieve him 
from its subsequent performance. Where the 
effect of the act will be substantially the same if 
done later — when its benefits to the public will 
thereby be secured — the rule may be the same 
as though only a statute were involved. We do 
not regard the present case as coming within 
that class. The question of policy whether a 
particular proposal to amend the constitution 
should be submitted to a vote in 1904 is not 
necessarily the same as whether the proposal 
should be submitted in 1906 or in 1912.” 

The Court also said that a subsequent legis- 
lature would be deprived, by holding that such 
an amendment should by submitted at the next 
election, of its right to submit three amendments 
of its own. 

Copyright. Outline of Plot of an Opera 
Libretto not an Infringement — Holder of Copy- 
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right does not Possess Exclusive Right to Make 
Abridged Versions. U.S. 

Judge Hazel of the federal District Court on 
Nov. 2 for the southern district of New York 
refused to hold that Henry L. Mason's “Opera 
Stories,’’ in which appeared a non-dramatic ver. 
sion of the copyrighted operas, “Germania” and 
“Tris,” was a violation of the copyright owned 
by G. Ricordi & Sons. Judge Coxe had already 
denied an application for a temporary injunction, 

In his opinion Judge Hazel said that though 
the Copyright Act gave the complainant the 
broad right exclusively to translate his copy- 
righted work or ‘‘to make any other version 
thereof,” to sum up a libretto by outlining its 
plot and relating its incidents in the fewest pos- 
sible words did not constitute such a violation of 
the act as Congress contemplated. 

“A literal definition of the words, ‘make any 
other version thereof,’ ”’ said the judge, ‘would 
not only include the defendant’s publication, 
but also newspaper publications after perform- 
ance of reviews or criticisms, even when written 
by reporters invited by the owner of the play 
to witness the production. The production of 
abridgements or reviews of the play or opera hav- 
ing been permitted in newspapers, it makes no 
difference that another without dialogue or stage 
directions embodies practically the same in- 
formation in a saleable booklet.” 

Criminal Procedure. Technical Defenses. 

Okla. 

In Steils v. State, 124 Pac. Rep. 76, defendant's 
counsel relied upon a technical defense to secure 
the reversal of a conviction. The Criminal 
Court of Appeals of Oklahoma said, in denying a 
reversal: — 

“The honest, hard-working, tax-burdened 
people of Oklahoma annually spend more money 
to enforce their laws than they do to educate 
their children. . . It is an outrage on law 
and justice and a crime against society for apel- 
late courts to turn criminals loose who have been 
legally proven guilty, or to send their cases back 
to be retired, at the expense of the people, upon 
legal quibbles, which are without substantial 
justice and which are only shadows, cobwebs 
and fly-specks on the law. .. . 

‘‘When we read some of these opinions (?) we 
are impressed with the thought that if the courts 
do not exercise more care in the future and see 
that they are courts of justice as well as courts 
of law, the people, who are the rightful source 
of all power, will take the matter into their own 
strong hands and there is no telling what the 
result will be. If we ever have the recall of 
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judges in Oklahoma it will be the fault of the 
judges themselves.” 


Cruel Punishments. Sterilization of Crimi- 
nals not so Regarded — Construction of State 
Constitution. Wash. 

In State v. Feilen, 126 Pac. Rep. 75, decided 
in September, the Supreme Court of Washington 
had under consideration a statute of Washing- 
ton (sec. 2287, Rem. & Bal.) providing: 

“Whenever any person shall be adjudged 
guilty of carnal abuse of a female person under the 
age of ten years, or of rape, or shall be adjudged 
to be an habitual criminal, the court may, in 
addition to such other punishment or confine- 
ment as may be imposed, direct an operation to 
be performed upon such person for the preven- 
tion of procreation.” 

According to a statement appearing in the 
New York Law Journal (Oct. 8, 1912) ‘the 
defendant had been convicted of statutory rape 
committed upon the person of a female under 
the age of ten years. He was sentenced to im- 
prisonment for life, and further, under the statute 
above quoted, to submit to vasectomy, the 
particular form of operation fixed by the trial 
judge under the broad legislative language. The 
only point seriously considered on the appeal 
was whether the undergoing of such operation, 
carefully and skillfully performed, amounted to 
a cruel punishment forbidden by the constitu- 
tion. The Washington constitution differs from 
the federal Constitution and from those of most 
of the states in forbidding merely cruel punish- 
ment and not cruel and unusual punishment.” 
The Court held the operation of vasectomy not 
to be a cruel punishment within the meaning 
of the state constitution. 

The New York Law Journal comments as 
follows: “Inthe Weems case [Weems v. 217 U.S. 
350] the judicial power was exerted to declare 
cruel and unusual a penalty imposed under a 
Philippine statute not because it was of unique 
character, but because it was excessively severe. 
It is not at all improbable that the state courts 
will interpret the corresponding clause of state 
constitutions as not fixed but progressive, and, 
conversely to the Weems case, so as to sanction 
forms of punishment not wantonly or extremely 
cruel and shown to be appropriate to an offense 
by new conditions developed under social pro- 
gress.” 


Employer’s Liability. Defense of Assumed 
Risk — Violation by Employer of Safety Appliance 
Statule— Public Policy. N. Y. 
Public policy precludes an employee from 
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assuming a risk created by his employer's viola- 
tion of a statute or from waiving liability of the 
latter for injuries caused thereby, according to 
a ruling of the New York Court of Appeals (Cul- 
len, C. J.) in Fitewater v. Warren, decided Oct. 
22. The plaintiff, without previous experience in 
the work, was injured within four days after 
his employment by coming in contact with an 
unguarded setscrew ina revolving shaft near the 
floor. He knew of its existence, but the shaft 
revolved ina bed of sawdust which yielded to the 
pressure of his foot, bringing it in contact with 
the screw. It was held that the plaintiff’s know- 
ledge of the danger, which the employer in viola- 
tion of the statute had permitted to exist, did 
not defeat a recovery for the injury and that, 
under the circumstances, the assumption of risk 
was a fair question for the jury. 

Collin, J., dissented. (N. Y. Law Jour., Nov. 


4.) 

Master and Servant. See Employer’s 
Liability. 

Negligence. See Employer's Liability. 


Political Candidates. Keeping the Judi- 
ciary out of Politics — Construction of State 
Constitution. Wash. 

A provision of the Washington constitution 
reads as follows:— 

“The judges of the Supreme Court and the 
judges of the Superior Court shall be ineligible 
to any other office or public employment than 
a judicial office or employment during the term 
for which they shall have been elected.” 

Judge W. W. Black of the Superior Court, 
Democratic nominee for Governor of Washing- 
ton, contended that as his term of judicial office 
would expire two days before the beginning of 
the Governor's term of office, his candidacy was 
not a violation of the constitution. 

The Supreme Court interpreted the provision 
to mean that it was the paramount desire of the 
framers of the constitution ‘‘to keep the judges 
out of politics. Both the letter and the spirit of 
the constitution are in harmony with this view.” 

The Court further said that the framers “‘knew 
the importance of confining judges to the per- 
formance of their judicial duties, and the evils 
that would attend if judges were permitted to 
take part during their term in the activities of 
a political campaign for the furtherance of their 
political ambitions.” 

Judge Crow dissented, but said that as a 
matter of ethics he heartily concurred in the 
“wholesome idea expressed in the majority 
opinion.” 


Sterilization. See Cruel Punishments. 








WOODROW WILSON 


GAIN the office of President of the 
United States is to be filled by a 
lawyer, whose public utterances render 
it safe to predict that he will be zealous 
in upholding the best traditions of the 
judiciary and the highest ideals of the 
legal profession. Problems of legislation 
will receive the study of an alert and dis- 
ciplined mind, and the American people 
will have in Woodrow Wilson a trained 
advisor and competent guide of a special 
equipment not often duplicated in public 
life. The problems that confront the 
country can be solved only by patient, 
laborious investigation, and no one is 
likely to feel the truth of this more than 
the next President, or to seek greater 
assurance that the work of the Govern- 
ment shall be carried on in the proper 
spirit. 


TEMPORARY RESTRAINING 
ORDERS 


HE new rules adopted by the 

Supreme Court with reference 
to preliminary injunctions and tem- 
porary restraining orders are perhaps not 
so much to be viewed as a departure 
from previous practice as a formulation 
of usages adopted by the federal courts 
with pretty fair consistency in some 
typical jurisdictions. The prohibition 


of the issue of preliminary injunctions 
without notice is less significant than 
it would be were the loophole not left 
open for the granting of temporary 


restraining orders without notice. 
procedure with 
orders may without violence be as. 
similated to that in the case of final 


The 
regard to preliminary 


injunctions. The significance of the new 
rules appears to lie chiefly in the fact 
that they standardize the procedure 
with regard to temporary restraining 
orders, and lay down definite and uni- 
form regulations which now for the 
first time enable the respondent in such 
proceedings to know to exactly how long 
notice he is entitled and how a prima 
facie case is to be made out against him. 

Section’ 718 of the Revised Statutes 
of the United States provides as follows: 


Whenever notice is given of a motion for an 
injunction out of a circuit or district court, the 
court or judge thereof may, if there appears to 
be danger of irreparable injury from delay, grant 
an order restraining the act sought to be enjoined 
until the decision upon the motion, and such 
order may be granted with or without security, 
in the discretion of the court or judge. 


We have not had time to ascertain 
whether this section is retained word | 
for word in the new Judicial Code; that 
is immaterial. The section first ap 
peared in an act passed in 1872, before 
the revision of the statutes, and recog 
nized a practice existing before that 
time, which Congress put into a statutory 
form. The federal courts have since 
continued, under its authority, to issue 
temporary restraining orders without 
notice and hearing, when confronted 
with threatened irreparable harm. 

The new rules do not diminish the 
powers of the courts to issue such ordes 
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without notice when it appears that 
“immediate and irreparable loss or 
damage will result,” but the difference is 
that the danger of such loss or damage 
must be shown, not by general allega- 
tions, but by ‘‘specific facts shown by 
affidavit or by the verified bill.”” Under 
the old rules, applications for restraining 
orders were often denied, and it is 
hardly conceivable that the new rules 
will make it more difficult for an ag- 
grieved party with a sound cause of 
action to establish his right to have a 
restraining order issued in his favor. 

The discussion fomented by the labor 
unions cannot be said to have furnished 
tangible and weighty evidence of abuse 
of the power to issue temporary restrain- 
ing orders without notice, and the 
courts have, as a rule, been cautious in 
the exercise of this discretion. Con- 
sequently the new requirement that 
hearings on applications for temporary 
restraining orders shall be given in not 
less than ten days, is of interest as a 
prescribed limitation of time rather than 
as a remedy for an imaginary evil. 

The new rules will by no means meet 
all the demands of the labor unions nor 
satisfy those who desire all the changes 
proposed by the Clayton bill. Many 
of the points of the Clayton bill are em- 
bodied in the new rules, but the court 
is not compelled to set forth its reasons 
for granting the restraining order, as 
provided by the Clayton bill, nor are those 
procuring the restraining order required 
to give bond. The labor unions will 
continue their agitation and will prob- 
ably be satisfied, with nothing less than 
legislation prohibiting the issuance of 
restraining orders altogether, where such 
orders are sought by employers in dis- 
putes between capital and labor. Har- 
angues on the mischief of ‘“‘government 
by injunction” will continue, notwith- 
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standing the slight basis of such charges, 
and notwithstanding the formulation 
of rules which should enable the labor 
unions to feel more clearly than ever the 
equality of all men before the law. 





HIS PROOF 


ST.LOUIS lawyer tells of acuriously 
complicated love affair that arose 
in a Missouri prison. One of the con- 
victs, it seems, who had been serving in 
an exemplary way a very long sentence, 
fell in love with a woman employed in 
the wardon’s household. She returned 
his affection, and some sort of dispensa- 
tion was effected whereby the two might 
be wedded. They were called before 
the warden to advise him touching cer- 
tain formalities necessary to the nego- 
tiation of the marriage. 

A difficulty immediately arose by 
reason of the lack of proof of the death 
of the convict’s first wife. It appeared 
that a communication sent to the town 
in the East where she had lived was 
returned unclaimed. 

“It looks to me,’’ said the warden, 
“that this marriage cannot proceed 
unless you can produce proof of your 
wife’s death.” 

The convict reflected a moment, and 
then replied: 

“If you must know, the first sentence 
I ever served was for killing my wife.” 


’ 





A JUDGE PUNISHED FOR CON- 
TEMPT 


UDGE A. W. Fite of the Cherokee 

Circuit Court of Georgia recently 
criticized the intermediate Court of 
Appeals of that state for twice reversing 
him on a decision sentencing a negro to 
twenty years for attempted assault. 
The Court of Appeals declared him in 
contempt because of having published a 
contemptuous, defamatory, and libelous 
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article, and sentenced him on Oct. 12 
to pay a fine of $500 or serve ten days 
in jail. 

The article in question was one of two 
appearing in the Atlanta Constitution, 
and in it Judge Fite commented on one 
of the decisions as follows: “It is the 
most dangerous decision ever rendered 
by any court, at any time, anywhere, 
under any circumstances.” The higher 
court,”’ he said, ‘‘should at once recon- 
sider and recall this decision, and if they 
refuse to do so the Legislature should 
give the people the chance to abolish the 
court, which they would certainly do. 
“‘No wonder,” he adds, ‘‘the people are 
losing faith in some of our reviewing 
courts.” 

At the hearing Judge Fite through 
his counsel denied that he had meant 
to reflect upon the honest purpose or 
integrity of the court. He sought to 
explain what he meant by charging the 
court with ‘‘pitiable misconception of the 
record,’’ with having “reversed the Su- 
preme Court with great complacency,” 
and with ‘responsibility for recent law- 
lessness at Plainville’; and, further, 
with believing that a twenty years’ sen- 
tence was too heavy for a negro charged 
with an attempted assault on the humble 
wife of a farmer, and, finally with having 
said, ‘‘No wonder our people are losing 
faith in some of our reviewing courts.” 

Judge Hill, in announcing the decision, 
said that the Court had given careful 
consideration to the question of its 
authority to issue the rule, and decided 
that it had the authority. The Court 
insisted that the letter of Judge Fite 
threatened the judges with a judicial 
recall unless their decision was reversed. 
The Court also declared that the asser- 
tions were gross and inflammatory libels; 
that if the Court did not punish such 
aspersions it would forfeit the respect of 
the public. To say that the judge did 
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not intend to render a proper decision 
was a contemptuous utterance as was 
the statement that the Court of Appeals 
frequently reversed the Supreme Court. 

This is the second case on record in 
England or America where an inferior 
court judge has been haled before the 
bar of a superior court and punished 
for contempt. The only other case on 
record is that of Judge Breen, of Nevada, 
which came up in 1908. 

Conceding that some of the language 
used by Judge Fite in his comments on 
the Court of Appeals may have been in 
poor taste, it may be doubted whether 
the utterance tended to belittle or ob- 
struct the administration of justice. We 
can hardly consider the punishment of a 
nist prius judge for contempt under 
such circumstances to have been effec- 
tual in maintaining the dignity of the 
higher tribunal. If sixteen years’ ex- 
perience on the bench will not teach a 
judge moderation of speech and a proper 
regard for judicial etiquette, it seems 
rather late in the day to attempt to 
train him in new habits. 





MONKEYING WITH SCRIPTURE 


re from Columbus, Ohio: “The 
Ward brothers, or half brothers, 
Benjamin and William, were charged 
with killing a colored woman in this baili- 
wick nearly thirty years ago and were 
duly indicted for murder in the first 
degree. Under the pauper act, separate 
counsel were assigned by the court to 
defend them. 

“The prosecutor elected to try Ben 
first. The younger brother turned 
state’s evidence and his testimony was 
very damaging to the defense of his 
brother on trial, whose counsel were Judge 
W. R. R in his prime one of the 
greatest natural lawyers Central Ohio 
has ever had — and his Junior E. C. B. 
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much disposed, upon occasion, to be 
flowery and figurative and to work up 
to a striking climax, in his way. 

“The trial had progressed through six 
days to the argument and the Junior 
was opening for the defense. He had 
turned his batteries with force and bitter- 
ness against the younger brother for 
his treason to his blood and his effort 
to save his own neck by sending Ben 
to the halter. In the course of his de- 
nunciation and abuse of Bill he said, 
in perfervid oratorical style, designed to 
put the witness in bad with the jury, 
‘Yes, he is a dirty scoundrel, who, like 
Joshua, sold his birthright for a mess of 
sausage.’ 

“The old judge, sitting just behind 
his Junior, plucked his coat tail vigor- 
ously, and, in a low but emphatic growl, 
said, ‘Sit down, you d——d fool; if you 
don’t quit monkeying with the Scrip- 
tures, you'll hang him sure.” 

“Ben was sent to the Pen. for life; 
Bill was acquitted. Half way back to 
these trials the writer prepared the bar 
memorials of these two friends, the 
judge and the junior, near the same 
time.” 


SERVING EARLY WRITS 


was not the easiest thing in the 
world to bring malefactors to jus- 
tice in the early administration of the 
law in Virginia, as the following returns 
made to executions will illustrate. The 
extract is from the ‘‘History of Augusta 
County.” 

“In the case of Johnson v. Brown 
(1751), “Not executed by reason there 
is no road to the place where he (Brown) 
lives.” 

Again: ‘‘Not executed by reason of 
excess of weather.” 

“Nov., 1752. — Not executed by rea- 
son of an ax.” The axe was evidently 
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in the hands of the defendant, uplifted, 
no doubt, to cleave the officer’s skull. 

“Not executed , because the defend- 
ant’s horse was faster than mine.” 

“Not executed, by reason of a gun.” 

“Emlen v. Miller.— Kept off from 
Miller with a club, etc.; Miller not 
found by Humphrey Marshall.” 

“Not executed because the defendant 
got into deep water — out of my reach.” 

“Nov. 1754.— Executed on the 
within, John Warwick, and he is not the 
man.” 

“August, 1755.— Forty-nine execu- 
tions returned not executed, by reason 
of the disturbance of the Indians.” 





MOOT POINT OF LAW 


HE following “is a good example of 
those quibbles in legal practice 
that have a fascination for certain minds. 
Some years ago an Englishman, while 
traveling on the Continent, met the lead- 
ing lawyer for the government of one 
of the principalities, who told him of a 
curious legal question. It had refer- 
ence to a railway station at the boundary 
between two principalities. 

Some one standing outside the window 
of the ticket-office had put his hand 
through and robbed the till inside. The 
boundary line lay between where the 
thief stood and the till, so that he was 
actually in one territory while the crime 
was committed in the other. Here was 
a nice nut for the gentlemen learned 
in the law to crack. Which one of the 
principalities should undertake the prose- 
cution of the culprit? 

At it they went in good earnest and 
the arguments on both sides were long 
and vehement, until the whole case was 
embalmed in many volumes. At last 
one side yielded so far as to say: — 

“We will permit you, as an act of 
courtesy, to prosecute, while at the 
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same time we reserve all our sovereign 
rights.” 

At this point of the narrative a 
stranger would always ask: — 

“And how did the prosecution end?” 

Whereupon the invariable response 
was: ‘Ah! that is quite another matter. 
There was no prosecution. We were 
only arranging what we should do when 
caught the robber; but we never caught 
him!”’ 





LEGAL FINESSE 


T IS said that no lawyer ever pos- 

sessed to such a degree as did 
Jeremiah Mason the instinct for “finding 
the weak point.” As an illustration of 
this there is told how he once cross- 
examined a witness who had previously 
testified to having heard Mason’s client 
make a certain statement. So im- 
portant, it seems, was this statement, 
that the adversary’s case was based on 
it alone. 

Mason put several questions, all of 
which the witness answered with more 
or less hesitation. Then he was re- 
quired to repeat once more the state- 
ment he had heard made. Without 
faltering, witness gave it word for word as 
he had given it in the direct examination. 

A third time did Mason lead the wit- 
ness round to this statement, and a 
third time it was repeated verbatim. 

Then, without warning, Mason walked 
to the witness stand, and pointing 
straight at the witness said in a per- 
fectly matter-of-fact way, ‘‘Let us see 
that paper you havein your vest pocket.” 

Witness was taken completely by sur- 
prise, and mechanically withdrew a 
paper from the pocket indicated, hand- 
ing it to the lawyer. 

It was a profound silence that ensued 
in that court-room when Mason read, 
in a cold, unimpassioned tone, the exact 


words of the witness in regard to the 
statement, and called attention tothe fact 
that they were in the handwriting of 
counsel on the other side. Mason then 
gathered up his papers with great delib- 
eration, remarked that there seemed to 
be no further need for his services, and 
left the court-room. 

A friend afterward asked Mason how 
he knew of the presence of the paper in 
witness’s pocket. 

“Why,” explained the great lawyer, 
“it seemed to me that he gave part of 
his testimony more as if he had learned 
it ‘by heart’ than as if he had heard it. 
Then, too, I observed that at each 
repetition of his testimony he put his 
hand to his vest pocket, and then let 
it fall again when he got through.” 





A LEGAL CALAMITY 


OME years ago Judge W. T. Wal- 

lace, of San Francisco, was exam- 
ining a candidate for admission to the 
bar. All questions had been satis- 
factorily answered, and the lawyer-to-be 
had passed so brilliantly that Wallace 
decided to put a simple question to ter- 
minate the ordeal. Gazing benignly 
at the young man he asked: 

“What is the liability of a common 
carrier? ”’ 

Although lawyers the world over and 
from time immemorial had _ wrestled 
with this problem, though millions of 
words had been taken into the record 
of various cases in which this unan- 
swerable question was involved, the 
fledgling calmly eyed the Judge and 
solemnly replied: 

“Your honor, I must beg you to with- 
draw that question. I did know the 
answer, but unfortunately I have for- 
gotten.” 

For a moment Wallace reflectively 
gazed upon the young man, and then 
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turning to the lawyers who were grouped 
around him, remarked: 

“Gentlemen, this is a sad case. The 
only living man who ever knew the 
liability of a common carrier has for- 


gotten.” 
POSSESSION 


URING the cross-examination of a 
witness summoned.in a case tried 
in an Indiana court involving the owner- 
ship of a tract of land counsel said to 
a witness: 
“The property whereon you live was 
originally a part of the thirty acres in 
dispute, was it not?” 


“Yes, sir.” 

“Have you had — and I ask that you 
give special attention to this question — 
have you had twenty-five years’ undis- 
puted possession of that property?” 

Witness hesitated for a moment, a 
fact which the cross-examiner sought 
to turn to his advantage. 

“Bear in mind, sir,’’ he said in a most 
impressive tone, “that you are under 
oath. Have you had twenty-five years’ 
undisputed possession of that land? ”’ 

“It has been disputed once, and only 
once,” said the witness. “I found a 
nest of bumblebees there one day last 
summer.” 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and 
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LEGAL DEFINITIONS 


A fine is so called from the remark of a trust 
official after being ordered to pay one instead 
of being sent to jail as he feared. 

Cross-examination is the process of convincing 
the witness that he is either a liar or an idiot. 

An accident case is an insulting accusation 
against a philanthropic railroad corporation 
which fills every right-minded judge with indig- 
nation. 

A lawyer is a man who draws a pension for his 
client’s injuries. 


A crime is a combination of unskillfulness in 
business and a bad lawyer. 

An attorney's fee is what is left from a judg- 
ment after subtracting the court costs. 

The word jury is derived from a Latin one 
meaning ‘‘ to swear,” a reference to the effect 
of their verdicts on litigants. 

A verdict is an agreement between twelve 
jurymen as to which side needs the money most. 

The decisions of judges and juries are called 
findings because for the winner a judgment is 
usually like finding money. 
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Monthly Analysis of Leading Legal Events 


The month has offered some encourag- 
ing developments tending in the direction 
of an improved court procedure. The 
Becker trial, in New York, illustrates 
how much an efficient judge can do 
under existing conditions to insure the 
just and speedy conduct of a criminal 
trail. Mr. Justice Goff showed that it 


was not necessary to summon a panel 
of five hundred talesmen to get a jury, 
and the selection of the jury was spurred 
on by the holding of night sessions until 
it was named. By his discrimination in 
rulings upon evidence, by checking un- 
duly lengthy cross-examination, and 
holding long sessions that the continuity 
of the evidence should not be inter- 
rupted, an important witness being 
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required to complete his examination, 
direct and cross, at a single session, the 
presiding judge avoided a long trial. 
The evidence wasvery clearly marshalled 
in the charge of the court to the jury, and 
the comparative promptness with which 
the case was finished was due in large 
measure to this circumstance. The trial 
lasted only nineteen days, which is short 
for this country if it would not be for 
England, and it has well been said that 
Mr. Justice Goff’s conduct of this case 
constitutes a precedent. 

At the time of this writing, only news- 


paper reports of the substance of the 


rules of equity pleading and procedure 
promulgated by the Supreme Court are 
accessible, and they are too hazy to per- 
mit of an estimate of the extent and char- 
acter of the reform. It is obvious, how- 
ever, that the forms of equity pleading 
have been placed upon a simplified, 
progressive basis, in harmony with the 
general principle that there should be no 
more form and technicality than are 
necessary to an efficient procedural sys- 
tem. The restrictions on expert testi- 
mony and on voluminous stenographic 
records will doubtless help to diminish 
the expense and delay of litigation and 
may be nearly as important as the 
reform of equity pleading which has so 
long been needed. The next problem 
will be to secure a revision of rules of 
court on the common law side. 

Of only slightly less significance than 
revision of the rules of federal equity 
procedure is the reform ¢ arried out in the 
new practice act of New Jersey. This 
state has treated the whole subject of 
pleading and practice, and the new sys- 
tem is likely to serve as a model for other 
states. The evil of insubstantial error 
seems to have been effectively dealt with, 
and the abolition of bills of exceptions 
will simplify procedure on appeal. Ten- 
nessee, like the Supreme Court of the 
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United States, has concerned itself with 
the advantages of an abridged statement 
of the proceedings in narrative form on 
appeal. In Texas, one of the most back- 
ward of the states, perhaps, in the eli- 
mination of over-technicality, eight 
judges have proposed that there shall be 
no reversals in civil cases for insub- 
stantial error. 


Che Revised Equity Rules of the Federal 
Courts 


The revised rules governing pleading 
and practice in the equity side of the 
federal courts, upon which Chief Justice 
White and Justices Lurton and Vande- 
vanter had been working for seventeen 
months, were promulgated by the Su- 
preme Court Nov. 4, and will go into ef- 
fect Feb. 1, 1913. 

The Chief Justice, in orally explaining 
the rules from the bench, grouped the 
reforms under four heads. The first 
was in regard to the exercise of power by 
the federal courts in equitable matters. 

The second was in regard to the modes 
of pleading, and was described as being 
designed primarily to remove all unnec- 
essary steps and to bring the parties 
quickly to the issue. The old, time- 
honored forms of pleadings, the Chief 
Justice said, had been abrogated so far 
as it was within the power of the court 
to do so, and the most advanced and 
simplified forms substituted, such as 
now exist in certain states and in the 
English courts. 

The third reform was described as 
being a restriction in the modes of taking 
testimony, particularly in patent and 
copyright cases in regard to expert 
testimony. The new rules, asa general 
thing, provide for trial of issues of fact 
by the court instead of by a referee. 

The last reform spoken of was in re- 
gard to diminishing the size of records 
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by which suits are taken from the trial 
court to appellate courts for review, by 
providing rules for compelling the re- 
duction of their size and by excluding 
documents and requiring testimony to be 
printed in narrative instead of interroga- 
tory form. This will lessen the danger 
of reverses for errors not prejudicial. 

Among the revised rules is one which 
prohibits the granting of preliminary 
injunctions without notice, and restricts 
the issue of temporary restraining orders 
without notice. The new rule follows in 
a general way the rules of the federal 
court in the Ninth Circuit, which com- 
prises the Pacific coast states. The new 
rule provides: 

“No preliminary injunction shall be 
granted without notice to the opposite 
party. Nor shall any temporary re- 
straining order be granted without notice 
to the opposite party, unless it shall 
clearly appear from specific facts shown 
by affidavit or by the verified bill that 
immediate and irreparable lossor damage 
will result to the applicant before the 
matter can be heard on notice. 

“In case a temporary restraining order 
shall be granted without notice in the 
contingency specified, the matter shall 
be made returnable at the earliest pos- 
sible time and in no event later than 
ten days from the date of the order, and 
shall take precedence of all matters, ex- 
cept older matters of the same character. 
When the matter comes up for hearing 
the party who obtained the temporary 
restraining order shall proceed with his 
application for a preliminary injunction, 
and if he does not do so the court shall 
dissolve his temporary restraining order. 

“Upon two days’ notice to the party 
obtaining such temporary restraining 
order, theopposite party may appear and 
move the dissolution or modification 
of the order, and in that event the court 
or judge shall proceed to hear and deter- 
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mine the motion as expeditiously as the 
ends of justice may require. Every tem- 
porary restraining order shall be forth- 
with filed in the clerk’s office.” 


Procedure 


The law school of the University of 
Wisconsin is now keeping close watch of 
the ‘‘time element in criminal prosecu- 
tions” in minor as well as in major 
courts. The results of the investigation 
are being published. 


Justice Joseph I. Green, in a letter to 
the New York Times Oct.3, declared that 
“in most criminal cases there should 
be no longer delay than a week from 
arrest to indictment and a week from 
indictment to trial.’ Justice Green 
believes that New York City has not 
enough judges for criminal cases, and 
suggests that the services of the ten 
justices of the City Court be employed 
upon designation when public exigency 
so requires. 


Justice Blanchard, presiding over the 
criminal branch of the Supreme Court 
in the New York county court house 
Oct. 7, manifested his annoyance when 
his calendar for the week contained only 
a series of unimportant cases, in several 
of which pleas of “ guilty ” were to be 
made. He told the assistant district 
attorney to notify his chief that unless he 
had some cases of importance he would 
discontinue the criminal term and devote 
himself to civil business exclusively. 


For the first time in twenty-one years, 
or since 1891, the Supreme Court of 
Tennessee has promulgated new rules 
of practice. These rules provide for 
abridgement of the record to be certified 
on an appeal when possible, and forstate- 
ment of testimony of witnesses in nar- 
rative form in bills of exception. 
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Transcripts must indicate every suc- 
cessive stage of the suit. All transcripts 
of record from trial courts, on appeal, 
shall be made and filed within forty 
days after the appeal is taken. 


The Texas Bar Association was asked 
some time ago to suggest changes in the 
methods of the courts of that state for 
the purpose of freeing procedure from 
over-technicality. The objection was 
raised that the reforms it proposed did 
not go far enough. Ejight Appellate 
Court judges met in Austin in October 
and, decided that hereafter no judgment 
in a civil case should be reversed because 
of any error that had been committed 
in the trial of the case ‘“‘ unless the Appel- 
late Court shall be of the opinion that 
the error complained of was reasonably 
calculated to cause, and probably did 
cause, the rendition of an improper judg- 
ment in the case.”” This rule, or rather 
proposed rule, further provides that “ if 
it appears to the court that the error 
affects a part only of the matter in con- 
troversy, and the issues are severable, the 
judgment shall only be reversed and a 
new trial ordered as to that part affected 
by such error.” 


New Jersey, which has been one of 
the few states to retain a distinct equity 
system, has joined the new movement 
in procedure by adopting a practice act 
which abolishes the distinction between 
suits at law.and in equity. Three prin- 
ciples are applied, judicial control over 
procedure, minimum of delay upon points 
of procedure, and the settlement of the 
entire controversy in one suit so far as 
practicable. The practice act does not 
cover many details which may be re- 
gulated by rules of court. Judicial 
control is made possible by discretion 
vested in the Supreme Court tosupersede 
or suspend all statutory and traditional 
regulations heretofore existing save those 
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of the act and those guaranteed by the 
state constitution. The evil of delay is 
dealt with by abolishing demurrers and 
dilatory pleas, for which a summary 
disposition on motion is substituted, 
by denying appeals before final judgment 
except from a commissioner to a court 
of first instance, and by forbidding rever- 
sals unless it shall appear that the sub- 
stantial rights of a party have been 
injuriously affected. The object of these 
provisions is to enable points of pro- 
cedure to be disposed of summarily, 
on motion, that the case may proceed 
upon the merits to final judgment. 
Exceptions and writs of error are abol- 
lished. Lastly, the settlement of the 
entire controversy in one suit is pro- 
moted by the establishment of a single 
form of action, as in England and the 
code states, the object of the pleadings 
being simply to state the facts constitu- 
ting the cause of action and the defense. 
There are permissive provisions making 
possible the joinder of all parties directly 
involved in the controversy. The join- 
der of any causes of action is permitted, 
with a few express exceptions. Plead- 
ings are placed entirely under judicial 
control, and must be according to rules 
of court. Appeals are substituted for 
writs of error in civil cases, and seem 
to permit re-examination of the entire 
record, subject to the provision before 
noted that it must appear that the 
substantial rights of the party have 
been injuriously affected. 


Personal 


Lord Justice Fletcher Moulton of the 
English Court of Appeal took his seat 
in the House of Lords with the usual 
formalities on Oct. 14, with the new title 
of Lord Moulton of Bank. 

Mr. Justice Hughes of the United 
States Supreme Court was elected hon- 
orary president of the national Delta 
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Upsilon fraternity, at the annual meeting 
in Madison, Wis., on Oct. 19. 

F. W. G. Haultain has been appointed 
Chief Justice of the Supreme Court of 
Saskatchewan, to take the place of Judge 
Wetmore, retired, the latter having 
reached the age limit. 

Senator Elihu Root of New York 
has been chosen honorary president of 
the recently organized American Insti- 
tute of International Law, formed for 
the purpose of promoting friendly rela- 
tions among the Pan-American nations. 

Judge John F. Main, of the Superior 
Court at Seattle, a former law partner 
of Justice George A. Cooke of the IIli- 
nois Supreme Court, has been appointed 
to the Supreme bench of Washington to 
fill a vacancy caused by the death of the 
Chief Justice. 

Sir William Meredith succeeds the 
late Sir Charles Moss as Chief Justice 
of the Court of Appeal of Ontario. Jus- 
tice R. M. Meredith of the Court of 
Appeal goes to the common pleas divi- 
sion as Chief Justice, replacing his 
brother. Frank E. Hodgins, K.C., To- 
ronto, is appointed to the extra judgeship 
created at the last session. James Leith, 
chairman of the Ontario Railway and 
Municipal Board, goes to the High 
Court. 


The Academy of Political Science 


Speaking at the annual meeting of the 
Academy of Political Science in the 
City of New York, late in October, Pro- 
fessor Munroe Smith of Columbia Uni- 
versity said that “The distinction be- 
tween statute legislation and consti- 
tutional amendment is so purely formal 
that it is doubtful whether it can be 
maintained long. One of the signs that 
it is breaking down is the proposed ‘re- 
call’ of judicial decisions. To formulate 
a limited recall amendment which will 


attain the ends which the advocates of 
the recall have in view without produc- 
ing new complications will not be found 
an easy task. The best way to make 
our federal Constitution less rigid would 
be to amend the amending clause. It 
might not be easy to secure for such an 
amendment the approval of three-fourths 
of the states, but an effort should be 
made.” 

Prof. Frank J. Goodnow of Columbia, 
citing decisions of the Supreme Court, 
endeavored to show how that tribunal, 
in a number of relations, had adapted 
the Constitution to changed conditions. 
He concluded his remarks with a plea 
for the enlargement of the appellate 
jurisdiction of the Supreme Court in 
order that it might become the final 
arbiter of all constitutional questions. 
He expressed his belief that, if this was 
done, and if more simple methods of 
amending state constitutions were 
adopted, there was no reason to fear 
that judicial interpretation would be 
unable to adapt the Constitution to meet 
future requirements. 

The “recall of judicial decisions” is 
considered a misnomer by Prof. William 
Draper Lewis, Dean of the Law School 
of the University of Pennsylvania. ‘“‘No 
one questions that the persistent desire 
of a majority of the people should be 
carried out,” he said. ‘The only ques- 
tion is as to the method. At present our 
only method is the formal amendment 
of the state constitutions. This method 
is wholly unsatisfactory. What is needed 
is the power to declare certain classes 
of laws free from restriction against arbi- 
trary legislation. The so-called ‘recall of 
decisions’ is an attempt to provide a 
means of exercising such power; it is 
essentially conservative of the power of 
the courts.” 

Dean Clarence D. Ashley of the New 
York University Law School termed 
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the judicial recall a ‘symptom of a,gen- 
eral wave of dissatisfaction.””’ He said 
it would seem that this proposal had 
been advanced as a sop to the people. 

Speaking on ‘‘The Initiative and Re- 
ferendum” Prof. Paul S. Reinsch of the 
University of Wisconsin said: “It is a 
new and direct way in which public 
opinion may make itself felt upon im- 
portant matters, and as such it ought 
to be valued. But it ought to be looked 
upon more as a power held in reserve, 
to be used only on important and rather 
exceptional occasions.” 


Miscellaneous 


Thirty-two states have notified Secre- 
tary Knox of their ratification of the 
proposed income tax amendment to the 
federal Constitution and four have noti- 
fied the State Department of their 
rejection. To become effective thirty- 
six states— three-fourths of those in 
the Union — must ratify. 


After being before the federal courts 
for nine years the Danbury Hatters’ case 
resulted in a verdict for the plaintiff, 
Oct. 11 at Hartford, Conn., the jury 
finding damages in the sum of eighty 
thousand dollars, which will be trebled 
by the court and result in a judgment 
for two hundred and forty thousand 
dollars. The judgment will be reviewed 
by the higher courts. The case, which 
is a striking example of the law’s delays, 
first appears in the reports as D. E. 
Loewe & Co. v. Lawlor, 130 Fed. 633. 


Warren F. Spalding, secretary of the 
Massachusetts Prison Association and a 
well-known penologist, was asked by 
a reporter of the Boston Herald what 
the matter was with the Massachusetts 
prison system. “To answer the ques- 
tion in detail would require columns of 
space,” replied Mr. Spalding. ‘‘In brief, 


however, Massachusetts has no ‘prison 
system.’ It has a great cumbersome, 
complicated and enormously expensive 
machine for dealing with criminals, 
Some parts of it are modern, like the 
probation organization and the reforma- 
tories. But they deal with only a small 
part of the criminals. It imprisons a 
man for a while; does nothing whatever 
to improve him and turns him out with 
the stigma of the jail upon him. It 
makes no effort to reinstate him. Some 
day we shall have a prison system, the 
main purpose of which will be to reform 
and restore those who have done wrong 
—a system which will aim to prevent 
the second offense.”’ 


The removal of certain Ohio common 
pleas judges by impeachment if neces- 
sary, was broached at the meeting of the 
Cleveland Bar Association held Oct. 5, 
following the presentation of a report 
which declared them ‘‘a disgrace to the 
bench anc to the profession, and a 
scandal to the community.”” The matter 
has been in the hands of a special com- 
mittee of five, which will investigate 
the records of the judges and make 
specific statement of their merits or 
demerits. Regarding longer hours, the 
original question, it appeared to be the 
sentiment of the bar association that 
the present schedule is sufficient. Where 
the trouble lies, it was declared, is in 
the waste of time in useless and incon- 
sequential argument and in procrastina- 
tion. “Many cases, motions and de- 
murrers argued and submitted,” said 
the report, ‘‘are carried weeks, months 
and sometimes years without decision, 
and often to the great injury of the 
parties and indeed until the judge him- 
self has forgotten, in whole or part, the 
facts and laws as presented by counsel, 
sometimes making a rehearing mneces~ 


sary. 
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The methods of conducting bar ex- 
aminations in New York have been a 
reproach to that state and a distinct 
detriment to sound legal education for 
years, according to Harlan F. Stone, 
dean of the Columbia Law School 
in his annual report to the President, in 
which he says: ‘The practice of the bar 
examiners of asking questions based 
exclusively and minutely on statutes 
or decided cases and of judging the 
answer on the basis of their ‘correct- 
ness,’ places a premium upon memoriza- 
tion by the candidate, and affords no 
adequate test of his ability to reason in 
a legal way, or to apply his knowledge 
to a new state of facts, which are, after 
all, the essential qualifications of the 
lawyer. The law schools are devoting 
themselves to the development of these 
qualities in the law student, and it 
seems particularly unfortunate that no 
substantial effort is being made by the 
bar examiners to test the efficiency of 
the candidates for admission along these 
lines.” 


The Chicago Bar Association has 
elected the following officers: President, 
Alfred M. Allen; vice-presidents, John 
Galvin, George Hoadly, Robert Ramsey, 
Alfred C. Cassatt and Walter A. De- 
camp; recording secretary, Ben B. Nel- 
son; corresponding secretary, Stanley 
W. Merrell; treasurer, William G. 
Hosea. 


Bar Associations 


Massachusetts. — The annual meeting 
of the Massachusetts Bar Association 
will be held in Springfield, Thursday 
and Friday, December 19 and 20. On 
Thursday afternoon a portrait of ex- 
Chief Justice Knowlton will be hung 
in the Springfield court house, when 
Charles W. Eliot, president emeritus of 
Harvard College, will deliver an address. 
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Missouri.— The thirtieth annual 
meeting of the Missouri Bar Association 
was held at St. Louis, on September 
26-8. Morton Jourdan of St. Louis 
delivered the President’s address, and 
the annual address was given by Hamp- 
ton L. Carson, former Attorney-General 
of Pennsylvania, on “The Historic Re- 
lation of the Judiciary to Unconstitu- 
tional Legislation.” Other speakers and 
their topics were as follows: Albert W. 
Biggs, ‘“‘The Unrest as to the Admin- 
istration of Law”; Dr. Roscoe Pound, 
Harvard University, “Social Justice 
and Legal Justice’; Dr. William M. 
Thorton, University of Virginia, ‘‘Who 
Was Thomas Jefferson?’ At the annual 
banquet Governor Herbert S. Hadley 
spoke on ‘Progressive Jurisprudence,” 
and Judge R. M. Wanamaker of Akron, 
Ohio, delivered an address on “The 
Recall of Judges.” 


Virginia. — At the annual meeting of 
the Virginia State Bar Association, held 
at Old Point Comfort, Va., on August 
6-8, the president’s address was deliv- 
ered by J. F. Bullitt of Big Stone Gap 
and the principal address was made by 
Judge Martin, A. Knapp of the United 
States Court of Commerce, on ‘‘Trans- 
portation and Commerce.” The follow- 
ing officers were elected: president, 
Professor William Minor Lile of the 
University of Virginia; vice-presidents, 
Judge T. P. Griffin, Bedford City; R. R. 
Prentis, Suffolk; John T. Harris, Har- 
risonburg; John W. Price, Bristol, and 
A. W. Wallace, Fredericksburg; secre- 
tary and treasurer, John B. Minor of 
Richmond. 


Obituary 
Carrington, Brigadier-General Henry 
Beebe, who died in Hyde Park, Mass., 
on Oct. 26, was an amanuensis for Wash- 
ington Irving, under whose advice he 
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afterward wrote “Battles of the Ameri- 
can Revolution.’”’ He studied law at 
Yale in 1847, and was admitted to part- 
nership with William Dennison at Col- 
umbus, Ohio, where he practised until 
the beginning of the Civil War. He was 
made Judge Advocate General of Ohio 
in 1857, and later was appointed Adju- 
tant-General. 

Elstner, Milton C., one of the best 
known criminal lawyers of Louisiana 
and a former United States Attorney, 
died at Shreveport. La., Oct. 13. 

Eure, Judge M. L. who had declined 
nominations for Governor and for Con- 
gressman, died at Norfolk, Va., Sept. 29. 
He was at one time judge of the Supreme 
Court of North Carolina, his native 
state. 

Gray, Robert T., formerly Supreme 
Court Reporter of North Carolina, died 
at his home in Raleigh, N. C., on Oct. 2. 
He was a leading citizen of Raleigh. 

Hartwell, Brevet Brig.-Gen. Alfred 
Stedman, Attorney-General in King 
Kalakaua’s cabinet and afterward Chief 
Justice of the Supreme Court of Hawaii, 
died in Honolulu in October. He was 
seventy-six years old and a native of 
Dedham, Mass. 


Heyburn, Weldon Brinton, United 
States Senator from Idaho, died at his 
apartments in the Wyoming House, 
Washington, D. C., Oct. 17. He had been 
ill from heart disease ever since the ad- 
journment of Congress, having over- 
taxed his strength. He was a stalwart 
Republican all his life. He was elected 
Senator in 1902, and served continuously 
until his death. Senator Heyburn was a 
prodigious worker, and wasas responsible 
as much as any one for the passage of 
the Pure Food bill through the Senate. 


Joline, Adrian H., a prominent cor- 
poration lawyer of New York, died on 
Oct. 15. He was the author of ‘‘Medi- 
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tations of an Autograph Collector,” 
“Diversions of a Book Collector,” “At 
the Library Table,”’ and other similar 
works. 


Hindman, James R., former Lieu- 
tenant Governor of Kentucky, died in 
Columbia Ky., on Oct. 14. 


Lane, Judge Edward, formerly Con- 
gressman from 1887 to 1894, serving on 
the Judiciary Committee, died at Hills- 
boro, Ill., Oct. 30. He was a prominent 
lawyer in his part of the state. 


McDonald, James, former Chief Jus- 
tice of Nova Scotia, died in Halifax early 
in October. 


Moss, Hon. Sir Charles, Chief Justice 
of Ontario, died on Oct. 12. He was 
born at Cobourg, Ont., in 1840, and 
educated at the Ontario Law School. 
He became a Q. C. in 1881, and had been 
Chief Justice of the Province since 
November, 1902. 


Nave, Frederick S., formerly United 
States Attorney for Arizona and Associate 
Justice of the Arizona Supreme Court, 
died at Globe, Ariz., on Sept. 27. 


Purdy, Major James H., lawyer and 
author of Purdy’s Law of Corporations, 
died at Chicago, Nov. 4, aged seventy- 
four years. He practised law in Prescott, 
Los Angeles and St. Louis. 


Spring, Alfred, Associate Justice of 
the New York Appellate Division, 
Fourth Department, who died Oct. 22, 
was the author of “The Monroe Doc 
trine,”’ ‘Hamilton Fish,’ “Our National 
Government,” and other articles which 
were published in the American Law 
Review. He had been a justice of the 
Appellate Division since 1899. 


Young, Judge David King, who died 
near Clinton, Tenn., Oct. 24, was for 
merly district attorney, circuit judge, 
and chancellor. He retired from the 
bench, to practise his profession. 
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knowledge or inquiry in proper quarters. 


character or ability of the applicant. 





THE GREEN BAG’S SELECT LIST 


OF LAWYERS ENDORSED AS OF GOOD STANDING 


This list provides our professional readers with a directory of lawyers in good stand- 
ing who may be relied upon to handle business at a distance in a satisfactory manner. In 
each case the lawyer or law firm named has our endorsement, based either upon direct 


Applications for listing will be promptly acted upon, the period required for inquiry 
into the applicant’s standing not ordinarily exceeding two weeks. The privilege is reserved 
of declining any application without explanations. Such declination merely implies that 
necessary information has not been secured, and must not be construed as reflecting on the 
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Birmingham 
CLAUDE D. RITTER 
611-12 First National Bank Bldg. 
Offices Equipped for Handling all Classes of 
Legal and Commercial Business 


Alabama 





England London 
MINCHIN GARRETT & CO. 
Solicitors 
Commissioners for me sig and Colonies 


83 gud 28 Lawrence Pountney Lane, Cannon Street, E. C. 
Cables: “‘Threefold London.” Western Union Code. 














Alabama Decatur Florida Tampa 
also New Decatur JOSEPH W. FRAZIER 
E. W. GODBEY Real Estate, Corporation and Commercial Law 
Post Office Block Practice in all State and Federal Courts 
60 Suite 6-7-8 Hampton Block 
Alaska Juneau | Georgia o: annette Douglas 
ROYAL A. GUNNISON ys Q ets 

Corporation, Commercial, Mining and Land Law shes tenia 

Juneau, Alaska Union Bank Building 
Connecticut Stamford | Georgia Savannah 


CUMMINGS & LOCKWOOD 
Attorneys-at-Law 
Stamford National Bank Building 


G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 





District of Columbia 


JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


Washington 





England 
RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York, 
Cates States Fidelity and Guaranty Company 
ngland: Union of London & Smith’s Bank 


Cables: “Rubinstein, London” 


London 


a 





Indiana Montpelier 


JOHN B. MASON 


Attorney-at-Law 





Illinois Chicago 
MILLER & SMITH 

Practice in all State and Federal Courts 

Suits against United States. Patent Litigation. 


Monadnock Block 


Indianapolis 
HENLEY & BAKER 
Insurance, Corporation and Commercial Law 
851-855 Lemcke Annex 
William J. Henley 





Indiana 


John L. Baker 
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Shenandoah 
JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federal Courts 


Iowa 








Missouri Kansas City 
NEW & KRAUTHOFF 
Corporation, Commercial and Real Estate Law 


Special attention to Proceedings in Bankruptcy 














G. B. Jennings L. H. Mattox Gloyd Building 
Kentucky Louisville | New Jersey Patterson and Passaic 
JAMES R. DUFFIN BILDER & BILDER 

Inter-Southern Life Building Repeeiee Bite. Lawyers 100 Secon Tt 
Maine Bangor | New York Buffalo 

CHARLES P. COMNERS FREDERICK 0. BISSELL 

Counsellor-at-Low Attorney and Counsellor-at-Law 

49 Hammond Street 26-27 Dun Building 

Maine Portland | New York Rochester 


HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





Maine Augusta 
WILLIAMSON, BURLEIGH & McLEAN 
Granite Bank Building 
Corporation and General Practice 


Organization of Maine Corporations a Specialty 
Joseph Williamson Ernest L. McLean 


PLUMB & PLUMB 
Attorneys and Counsellors-at-Law 
William T. Plumb Erwin S. Plumb 


Probate, Collections and General Practice 


North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Northwestern Mutual Savings and 
Loan Building 

















Maryland Baltimore | Ohio Cleveland 
CHARLES MORRIS HOWARD A. ag: A. a 
ttorneys-at- Law 
ee 406-407-408 The Arcade 
700-705 Equitable Building Alton A. Bemis Alton Hay Bemis 
Michigan Detroit | Pennsylvania Philadelphia 
CLARK, LOCKWOOD, BRYANT CARR, BEGGS & STEINMETZ 
& KLEIN Counsellors-at-Law 
1301-08 Ford Building 602 Bailey Bldg., 1218 Chestnut Street 
th Carolina Charleston 
Michigan Grand Rapids | 5 
4 MORDECAI & GADSEN, RUTLEDGE & 
CLAPPERTON, OWEN & HATTEN HAGOOD 


Attorneys and Counsellors 
Michigan Trust Co. Bldg. 
Minnesota 





Minneapolis 
DODGE & WEBBER 


Corporation, Commercial and Real Estate Law 
New York Life Building 


Suite 707-714 People’s Office Building 
Broad and State Streets 


Tennessee Knoxville 
JAMES B. WRIGHT 
Corporation and General Practice 
East Tennessee National Bank Building 








Mississippi 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson J. Harvey Thompson 


Jackson 





West Virginia Beckley 
MASON C. BRACKMAN, LAWYER | 
Corporation, Real Estate and General Civil Practut 
An up-to-date and Systematized Collection De 
partment. Out of town business given perso 
attention. 
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West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 


Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 

38—46 Mitchell Building 








STATEMENT OF THE OWNERSHIP, MANAGE- 
MENT, CIRCULATION, ¢tc., of the GREEN BaG, 
published monthly at Brookline, Mass., required by the 
Act of August 24, 1912. 

Name of — 
Editor, Arthur W. Spencer, 


Publisher, The Riverdale Press, 
Charles A. W. Spencer, Treasurer. 


Post-o fice address. 


Brookline, Mass. 
Brookline, Mass. 


Owners: 
Charles A. W. Spencer, 
Arthur W. Spencer, 
Frank E. Chipman, 
Franklin W. Hobbs, 


Brookline, Mass. 
Brookline, Mass. 
Boston, Mass. 

Brookline, Mass. 


THE RIVERDALE PRESS, 
By C. A. W. Spencer, Treas. 
Sworn to and subscribed before me this first day of 
October, 1912. 


CLARENCE E. BURLEIGH, 
Notary Public. 





UNIVERSITY OF MICHIGAN 


DEPARTMENT OF LAW 

Three years’ course leading to the degree of 
LL.B. The degree of Juris Doctor (J.D.) open 
to graduates of approved universities and colleges, 
Regular session October to June inclusive. Credit 
towards either degree may be obtained through 
work in summer session of ten weeks. Law library 
of about 30,000 volumes. 

For announcements address 


DEAN, DEPARTMENT OF LAW 
University of Michigan, Box A, Ann Arbor, Mich. 





Dar How to obtain a Successful 
Commercial Law Practice 
Tells the plans and methods by which one lawyer built up 


in a reasonably short time a very profitable practice in 
commercial law business. Full of ideas and plans that you 


: Satent to get such a practice and income for yourself 


Pages bound in paper. Stamps or coin acceptable. 
By A. X. DUNNER (Wm. C. SPRAGUE) 


AMERICAN | EGAL NEWS 


Detrror 
(787 Free Press Bidg.) 














FOUR CENTS A WEEK AND 
PLENTY FOR A FAMILY OF FIVE 








The YOUTH’S 
COMPANION 


Nobody in the family is left out by The Compan- 
ion. There’s something for everybody, 
from the youngest to the oldest. 








This compen cut cut andocnt with 


52 issues of The 

for 1913 entitles the 

new iber to all issues for 

FREE the weeks of 1912 
free, and The 's 


Window T: will bok oe 
The Companion of 30 
of good reading for $2.00—less 4cts.a week. 


THE YOUTH’S COMPANION, Boston, Mass. 


Subscriptions Received at This Office. 
See Our Family Combination Offer Elsewhere. 
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BOOKS FOR LAWYERS 








MODERN CONSTITUTIONS 


By WALTER FAIRLEIGH DODD. Two 
vols., 724 pages, 8vo, cloth; net 
$5.00, domestic express paid, $5.42. 


A collection of the fundamental laws of 
twenty-two of the most important countries 
of the world, with historical introductions, 
notes and bibliographies. The translations 
have been carefully made, and the const tu- 
tional texts are given as now in force. Each 
constitution is supplied with such notes as 
are necessary to an understanding of the text; 
each, moreover, is preceded by a brief his- 
torical introduction, and followed by a select 
list of the most important books dealing with 
the government of the country under con- 
sideration. The book is an excellent basis 
for study in courses on comparative con- 
stitutional law. 











PRIMARY ELECTIONS 


By C. EDWARD MERRIAM. 300 pages, 
12mo, cloth; net, $1.25, postpaid, $1.35. 







The purpose of this volume is to trace the 
development of the legal regulation of party 
primaries from 1866 down to 1908, to sum 
up the general tendencies evident in thi 
movement, to discuss some of the disputed 
points in the primary problem, and to state 
certain conclusions in regard to our nominat- 
ing machinery. The subject is one of wide 
jnterest and no adequate preéentation of it 
has previously been made. Professor Mer- 
riam has shown himself thoroughly equal to 
the task, and the book has taken its place 
as a standard authority. 

























INDUSTRIAL INSURANCE IN 
THE UNITED STATES 


By CHARLES RICHMOND HENDERSON. 
448 pages, 8vo, cloth; net, $2.00» 
postpaid, $2.19 


The first authoritative treatment of a much- 
discussed question. The author, through his 
ition as Secretary of the Illinois Industrial 
nsurance Commission, and by his painstak- 
ing investigations in this country and abroad, 
is thoroughly qualified for his task. He de- 
scribes the various forms of social insurance 
known in the United States and Canada, 
local clubs and associations, fraternal socie- 
ties, trade-union benefit funds, schemes of 
large firms, corporations and railways. _IIlus- 
trations of the movement are given in chap- 
ters on municipal pension plans for policemen, 
firemen and teachers, and on the military 
pensions of the federal government and 
southern states. The appendix supplies bib- 
liography, forms used by firms and corpora- 
tions, text of bills, and laws on the subject. 











A HISTORY OF MATRIMONIAL 
INSTITUTIONS 


By GEORGE ELLIOTT HowaArp. The 
three volumes in paper box; net, $10.00, 
postpaid, $10.70. 

. » » His work, based on the investigation 
of all accessible literature, historical, scien- 
tific and legal, touches upon every problem 
involved in marriage and divorce, and its 
optimistic conclusions are quite in harmony 
with the true interpretation of evolutionary 
facts concerning the social development of 
mankind. It would be well if the extreme 
advocates of ‘‘divorce reform” and the Mor 
monophobiacs could give it careful perusal. 
For even the general public Professor How- 
ard’s volumes cannot fail to be both interesting 
and instructive, for they deal attractively 
with the most human of all institutions, and 
contain a mass of facts nowhere else obtait 
able. — The Nation. 
































THE UNIVERSITY OF CHICAGO PRESS 


CHICAGO, 


. The Baker & Taylor Company, New York City. 
The Cambridge University Press, London and Edinburgh. 


AGENTS Th. Stauffer, Leipzig. 


The Maruzen-Kabushiki-Kaisha, Tokyo, Osaka, and Kyoto. 


ILLINOIS 
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